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ADVERTISEMENT. 


T E Manuſcript of this Collection of Deci- 
ſions, was given to the Editors from the 
Library of the Faculty of Advocates, and no other 
Copy could be found to compare it with. There 
are ſome paſſages in it where the ſenſe is very 
imperfect. The Editors, after conſulting very good 
Judges, were adviſed to print the Manuſcript juſt 
as it ſtood, rather than endeavour to make the 
| ſenſe complete, and thereby to leave it in the power 
of all perſons to judge for themſelves. There 
are likewiſe a very few words and proper names 
left blank, becauſe they could not be made out with 
certainty from the Manuſcript. 
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ENGLISH FUDGES. 


| Nov. 23. 1655. 


ARY GIB Soldier, an Engliſhman, purſues Captain Ballan- 

| tyne, the young Laird of Corhouſe, for payment of the ſum of 

E L. 100 ſterling, promiſed by him to the purſuer, for ſaving of 
; his life at the battle of Worcheſter. It was excepred, That 

nds and promiſes, given ob guſtum metum, are null: and though the de- 
fender had not been under fear, yet this promiſe is not probable but by writ 
or oath of party, conform to the law in Scotland. It was replied, That 
the bond js valid; for the alledged metus in the Pretor's edit was injuſtus, 
being ex vi illicita; and that ratione Aae et loci contractus, he may prove 
the promiſe by witneſſes, though exceeding an hundred pounds Scots; becauſe 
in England, which is /ocus celebrart contractus, promiſes are probable by wit- 
neſſes, though for a thouſand. The Judges repelled the exception, in re- 
ſpect of the reply, and ſuſtained the promiſe as probable by witneſſes. Vid. 


Dury, Feb. 12. 1642. Grant of Ballindalloch. > 
AR. | Fleteber. Alt. Gilmer. . Donny, Clerk. 


PPE, November 28. 1655. 
Lieutenant SE X 7 ON contra TENANTS, 


" % 


was found, a. tenant could not be heard to quarrel his Maſter's right, 
if he has been in uſe to pay mail and duty to him, albeit his Maſter has 
never been infeft. Item, A tackſman has right to warn and remove, though 
he be not infeft ; ſince it is a real right not requiring infeftment, if he from 
whom he has right was infeft. 


E a removing, Lieutenant Sexton contra the Tenants of Leſmahago, it 


{95 We 2 Eodem die. 
HUNTER contra DAVIDSON, 


Bond regiſtrate after the debtor's deceaſe may be the ground of a 
purſuit, in an ordinary action, againſt thg heir or executor of the 
debtor; et eſto it be ſaid, that the bond is null, and cannot make any faith, 
ſeeing the ſame is regiſtrate after the debtor's deceaſe, who could not then 
eſtabliſh a procurator to conſent to the regiſtration thereof ; for this bejng 
*ullitas fads, it muſt be purſued by way of action. | 
AQ. Se. Alt. Trotter, 


A 
November 


ʒ.ß 8e 
Wvenber 29. 1655. 
BAIRD contra The Earl of MURRA Y. : 


| 17 E Earl being cited for payment of a debt owing by his father to Sir 
John Baird, no proceſs was granted againſt him, becauſe he bein 
minor the time of the citation, his tutors and curators were not called, and 


Sir John was ordained to cite him of new. 
Act. Baird. Alt, Stewart. 7. Hay, Clerk. 


1 | Eaaem die. 
LUMS DEN. &c. contra BEATY. 


R Thomas Lumſden and George Campbell having advocate a pur- 

1 ſuit, moved at the inſtance of Robert Beaty, from the Magiſtrates 

of Edinburgh, upon this reaſon of iniquity, viz. That the ſaid George being 
cautioner for Mr Thomas judicio ſiſti et judicatum ſolvi, and having preſent- 
ed the ſaid Mr Thomas before the town-court of Edinburgh, and proteſted 
that he might bo free of his cautionry, in reſpect he had ſiſted Mr Thomas 
in their judgment, and ſo made him liable to their juriſdiction, conform to 
his act of caution wherein he was allenarly fo bound; the Bailies repelled 
this defence, and found that George the cautioner was bound alſo to Beaty 
the purſuer for payment of the debt owing by Mr Thomas; which advoca- 
tion being called, and the parties heard, the Lords advocates the cauſe to | 
' themſelves, and finds the Bailies not judges to that queſtion, viz. How 
far an act of caution of that tenor might extend? Thereafter George his 
procurators proteſted, That in reſpect they preſented Mr Thomas at the bar, 
that George might be free of his act of caution found before the Town-coun- 


«cit of Edinburgh ; and the defenders proteſted in the contrary. 
Ad. Syme & Fletcher. Alt. Dalrymple & Maxwell, 


: | chin November 29. 1655. 
S COT contra TENANTS. | 


IR John Scot againſt the Tenants of Garnock, belonging to my 
Lord Mariſchall. Sir John. purſuing a poinding of the ground againſt 
them, or clſe craving the mails and duties upon a compriſing for the by- 
gones of an annuatrent, wherein he was infeft before the 18th of April 
1648: Excepted, That my Lord Mariſchall, to whom the lands belonged, is 
forfeited ; and that by the act of grace made by the Protector and his Coun- 
cil, the property of all lands belonging to forfeited perſons is ſtated in the 
perſons of certain truſtees for the commonwealth, who ought to be called; 
by which act it-is-alſo provided, that no debt or incumbrance lying on the 
lands of forfeited perſons ſhall be allowed till they give in their claims before 
theſe: intruſted to that effect, and then to addreſs themſelves to the ſaid truſ- 
tees for their ſecurity ; and this is prejudicial to any action for payment or 
for mails and duties; which the Lords Judges found to be true. 
A. Dabymple. Alt. Wedderburn.. | J. Hay, Clerk. 


| November 30. 1655. 
CLERK corra R UT HYE N. 


A General and ſpecial declarator of the ſingle eſcheat of umquhile Sit 
Francis Ruthven being purſued at the inſtance of John Clerk merchant 
and burgeſs of Edinburgh, againſt the tenants of Reidcaſtle and the Lair 


—— 
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of Ruthven: Excepred, That there could be no declarator; becauſe the 
horning, whereon the gift of eſcheat and declarator is grounded, bears 
Sir Francis to be denounced at the market-croſs of Edinburgh; whereas, 
by the act of Parliament, all hornings whereupon gifts of eſcheat are pur- 
chaſed ought to be uſed at the market-croſs of the head Burgh of the ſhire 
where the party denounced dwells, and where the rebel's moyeables lie, 
which was Forfar; and ſo he not being denounced at Forfar, but only at 
Edinburgh, the denunciation, and rebellion following thereupon, cannot be 
a ground to make his moveables fall to the donator, though it might be 
ground to raiſe caption thereon, and apprehend his perſon. Replied, Sir 
Francis being out of the country, he had a warrant to charge him on 60 
days, and to. denounce him at the market-croſs of Edinburgh as communis 
patriæ, which is relevant in law to make his moveables fall in eſcheat, 
cum bona mobilia ſequantur debitorem. This reply was ſuſtained for the re- 
bel's ſingle-eſcheat againſt the exception; but, if it had been his liferent- 


eſcheat, the queſtion and caſe had been altered. 
Act. Fletcher. Alt. Wedderburn. 7. Brown, Clerk. 


Eodem die. 


Conrra * — 


7 HEN one is conveened as ſucceſſor titulo kicrativo &c. the pur- 

ſuer muſt condeſcend upon what lands he bruiks as ſuch; and if he 
be conveened as heir, or as intromitter with heirſhip-goods, he muſt conde- 
ſcend upon what pieces of heirſhip he meddled with. But, in libelling uni- 
verſal intromiſſion with goods and gear, there is no neceſſity of condeſcend- 
ing, but to prove as they may be ſerved. 5 


7 1 Bam de 
LUMSDEN contra BEAT. 


IN the aforeſaid cauſe Lumſden and Beaty, the firſt queſtion is, Whether 
George, who was cautioner judicio ſiſti et judicatum ſolvi, could be con- 
veened for payment of the debt owing by Mr Thomas to Beaty, now ſince 
the cauſe was advocate, and that he had preſented Mr Thomas his perſon in 
judgment? It was contended, he could not be liable for the debt, becauſe, 
though burgeſſes within burgh had their ſpecial privilege to attach their. 
debtors 4 and to make them find caution to anſwer as law will, con- 
trary to the common law, yet, by the conſtant interpretation of the Lords 
of Seſſion, it is found, that the act of caution extends to no more bat to 
make the debtor fiſt in judgment, and noways to make one liable for the 
debt; for which ſeveral practics were alledged ; and though ſtylus curie is 
always judicio fiſti et judicatum * yet conſuetudo (which is optima legum 
interpres) reſtricts it to the firſt. Replied, This a& of caution was not an 
act to anſwer as law will, but that he ſhould be liable to the debt, and liable 
to the court of Edinburgh; which act the cautioner, Campbell, had ſub- 
ſcribed, and from which he can never be looſed, by preſenting Lumſden's 
perſon. The Lords found the conſuetude and expoſition thereof relevant, 
and afligned a term to the defender to prove that the ſtyle of cautioners, 
their bond to anſwer as law will, was always ſuch ; and that the ordina 
interpretation of judges did extend it no farther than to judicio fiſli, The 
conſuetude was proven by ſundry practics, and the flylus curie per membra 


curie: And this manner of probation was ſuſtained. 
Act. Dalrymple & Maxwell. Alt. Swe. W. Downy, Clerk. 


December 


7 
Fl 


= | -D12 0155 1 05N 8:0 Tax 
| DOWNIE contra The Town of DUNDEE. 


FN ATHARINE Dou purſuing the Magiſtrates of Dundee for 
4 payment of the ſum of as expences which ſhe was put to in quar- 
tering ſoldiers, and entertaining them the ſpace of ſome months, which 
quarterings the Town ſhould have paid; and thir defenders muſt now pay, as 
being come in the place of theſe Magiſtrates who had promiſed to ſee 
her paid. Excepted, I he libel is noways relevant againſt the preſent Magi- 
ſtrates, as liable in, payment of that which their predeceſſors had promiſed, 
becauſe the ordinary way ef binding a debt upon a community, was either 
by giving bond in name of the town, or by getting an act of council to that 
effect; neither of which was libelled. This was repelled, and the libel found 
relevant, and admitted to probation. T% roar 
Act. Cilmer. Alt. V N | J. Hay, Clerk. 


Eodem die. 


| is action of contravention may be purſued before an inferior judge, 
eſpecially if the act of. caution and lawborrows has been found in 


that court. I. 15 
 NTSBET cn MAX NE L I. | 


FN NE Maxwell being purſued as cautioner for one Nifbet, for pay- 
"2 ment of a fum, conform to the extract of a bond from the regiſters 
in Ireland. Excepted, No proceſs on this extract in Scotland, unleſs the 
6 prinei pal were produced; becauſe no extract of a Scottiſh bond makes faith in 
Fretand, no more ſhould an Iriſh extract make faith in Scotland; and it was 
offered to be proven, that it was the cuſtom of Ireland always to return the 
principal bond. Replied, The extract is ſufficient to clear the debt againſt 
the cautioner, without production of the principal, unleſs that the . 
der offer to improve the one py as falſe and feigned. This reply was 
ſuſtained, and they were ordained to ſay againſt the debt. Alledged, No pro- 
ceſs againſt the cautioner; becauſe it is offered to be proven, that the prin- 
- cipal bond was retired and cancelled before famous witneſſes, omni exceprione 
Majores, and ſo the debt is preſumed to be paid; becauſe a bond gualiter- 
eunque retired, et apud debitorem repertum inducit liberationem debitt, eſpecially 
as to the cautioner. Replied, Non relevat, unleſs he would ſay, that the 
debt was paid, either by the principal or cautioner. Lem, It is falſe that a 
bond qualitercunque retired, is preſumed paid, becauſe it may fall out caſu to 
come to the debtor's hand; and it is offered to be proven, that this bond be- 
ing ſent over by the creditor with one Mr Archibald Hamilton to one called 
Kennedy to purſue this defender on it, the ſhip wherein the ſaid Hamilton 
was, was taken by the Captain of a frigate called Breſlaw, and the bond 
was given to one M*Gowan, who thereafter gave it to this Maxwell the cau- 
tioner for a ſmall thing. This reply was ſuſtained, and the purſuer craved 
a commiſſion-to examine M*Gowan. 5 
AQ. Pittille. Alt. Da/rymple. | J. Hay, Clerk. 


Ke! December 8. 1655. 

NAIRN contra NAIRN. | 

FE LISABETRH NAT RN charging ber brother Mr Robert Nairn for 

L payment of 14000 merks, contained in ſeveral bonds granted by 
| | her 


E NG T 3 


her father to her, for her proviſion and bairn's part of gear; he ſuſpends 
on this reaſon, that the bonds were given by his father in lecto egritudinis 
to his prejudice, who was heir, and for which he had intented reduction 
ſuper hoc capite. Anſwered, The charger in foro coutradiforio was aſſoilzied 
from this reduction, and ſo cannot be heard now in bac inſtantia to alledge 
thereon. Replied, That his preſent reduction is for reducing that decreet, 
which was given againſt him when he was abſent, and taken away by the 
Highlanders, and ſo his procurator, for want of information from him, 
was deprived of a duply, which, had it been proponed at that time, he had 
prevailed ; and which was thus, That where it was anſwered to his reaſon 
of reduction then depending, that it was not relevant to ſay that his father 
was in fervore paſſionis the time of the granting of the foreſaid bonds to 
his daughter, but that be behoved to ſay that he was i extremis, he would 
bave duplied, That his father was in extremitate mortis, which he alſo now pro- 
pones to take away the bonds. The charger oppoſes her decreet-abſolvitor, 
and would ſay no more. The Judges aſſoilzied from this new reduction, 


and find the letters orderly proceeded. 
Act. Cilmor. Alt. Fletcher. 7. Hay, Clerk. 


| Eodem die. 
| S C0 T contra SCOT. | 
RI Scor, being infeft in liferent in ſome lands poſſeſſed by James 
I Scot, purſues Francis Scot, as ſucceeding in the vice of James, who 
was decerned to remove, and who had, in obedience to the decreet of re- 
moving, left the lands void, and taken inſtruments thereon. Excepted, 
That he could not be found liable for the violent profits, nor as ſucceeding 
in the vice; becauſe he offered him to prove, that he was .infeft in the lands 
long before the purſuer, and that the decreet of removing could not prejudge 
him, he not being called thereunto, and he had reaſon to take poſſeſſion of 
his own whenever he could apprehend it. Replied, Noways relevant to pro- 
pone this % hac inſtantia; becauſe the purſuer was not obliged to know this 
infeftment, becaule neither public, nor clad with poſſeſſion ; and he intru- 
ding himſelf in poſſeſſionem vacuam, and by collufion with the tenant removing, 
dolo deſiit paſſidere. The exception was repelled, in reſpect of the ſummons 
and reply. 15 
Act. Ciimor. Alt. Vedderburn. | Brown, Clerk. 


December 10. 1655. 
 NISBET «contra WILLOCK. 
N ISBET purſuing a removing againſt one Willock: Excepted, He 


could not remove, becauſe he was tenant to one Hamilton, who was 
infeft, and who was not called. Replied, That he could not be heard, 
becauſe the ground of his decreet of removing is a decreet recovered 
againſt Archibald Hamilton, as lawfully charged to enter heir to the faid 
Andrew Hamilton who was infeft, (whereupon he led compriſing, and was 
infeft), and ſo there was no need to call that Hamilton, who was by proceſs 
His author. Duplied, Non relevat, unleſs he would fay that the faid Andrew 
Hamilton is dead. Item, He offered to prove he was living. The Judges 
ſuſtains the ſummons, in reſpect of the reply, the purſuer proving that An- 


drew was dead. 
AQ. Trotter, Alt. Balfour. 


B December 


6 D E 0 Ss 1 ON S f ra, 
. | = | December 15. 1655. 
M*CLELLAN con RAMSAY. 


Met purſuing Ramſay as heir, et ceteris nominibus paſſivir, to his 

father, for transferring of a bond granted by his father to him of the 
ſum Oc. and regiſtrate againſt him in his lifetime; the defender com- 
pearing, denied he was heir; which was, offered to be proven by the purſuer, 
in ſo far as he granted a diſcharge to my Lord Kirkcudbright of a ſum due 
by my Lord to his father, wherein he grants diſcharge as heir. Anſauered, 

Mon relevat, unleſs he would fay, that he had gotten payment of that ſum, 
which otherways he had never gotten, if he had not been apparent heir, er 
alioqui ſucceſſurus to the creditor: For the granting of a diſcharge, wherein 
he is only deſigned heir, or apparent heir, is not relevant to make Ramſay 
liable to his father's debts, for he might have intereſt in that ſum 277ulo ſingu- 
lari, though the bond be conceived in his father's name. This anſwer was 
repelled, in reſpect of the alledgeance made by the purſuer ; thereafter the de- 
fender propones a peremptory, under proteſtation always that the ſame do not 
infer him to be heir or ſucceſſor, but that he prove the ſame prout de jure; 
viz. giving, and not granting that the defender was heir, yet this bond can- 
not be transfered in him paſſive, becauſe this purſuer being the defenders 
tutor, had made payment of this debt of his father's, and had retired the 
bond from the creditor ; likeas he, in his tutor-accompts, had given up this 
ſum as paid by him. Anſwered, It is not relevant to take away a transfer- 
ring, being but a partial exception not proven, The Judges decern the de- 
creet to be transferred, reſerving his defences with the ſame manner of pro- 


bation as if he were in an ordinary action. 
Act. LY me. Alt. Heriat. f N Dewny, Clerk. 
Eodem die. 


JN an action of mails and duties, no neceſſity found to call any but the 
L tenants; and the Maſter may compear, and deſire to be admitted for his 
intereſt, which he muft produce before he can be heard. It is otherways 


in a removing. . 


Eodem die. 


Minor being conveened as intromitter with his father's goods, to make 
payment of a debt reſting by his father ; the libel being denied, it was 2 
offered to be proven, that Alexander Home, his tutor, had, nomine rutoris, 3 
meddled with ſuch and ſuch particular goods belonging to the defſundte 
debtor, and that the tutor's intromiſſion muſt be reputed his intromiſſion. 
The Judges repelled the alledgeance, and affoilzied the defender from the 


vice of intromiſſion. | 
AQ. Hog. Alk. Heriet. N 


0 Eodem die. 
MAXWELL contra his TENANTS. 


N an action of mails and duties, purſued by John Maxwell of Dalſwin- 
ton againſt his tenants, there compears one Eliſabeth Roome, who 
was infeft, and produces a reduction of that right made to the purſuer. 
The Lords prefers Maxwell in Hoc judicio, but ordains the tenants to pay 


L. 100 


e e 3 . 1 a 
2 . DENT . 25 oth | 
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L. 100. ſterling yearly to thir Roomes for their aliment, they finding cau- 
tion to refund the money in caſe they ſuccumbed in the reduction. This 
decreet being ſuſpended by John Maxwell and his tenants, -on this reaſon, 
That, fince he was ordained to be. anſwered of the mails and duties of the 
lands, it was iniquity to make him pay L. 100 ſterling for aliment to thir 


Roomes during the dependence of their reduction; becauſe, granting they 
mould prevail therein, yet he being bone fide poſſeſſor, fructus perceptos facit 
ſuns; and her decreet of reduction cannot be drawn back to the mails and 


duties uplifted from the tenants ſince the intenting of the reduction; nor can 


ſhe nor her ſiſters have any right to theſe, but only to the mails, Oc. that 


ſhall be found reſting owing from the act of litisconteſtation ; and there was 
a practic alledged betwixt Ker and Alexander to that effect. This reaſorr 
was repelled, and the letters found orderly proceeded, and the rather becauſe 
the poor Gentlewomen, Roomes, had nothing to live upon. This is not 
unlike to the civil law, whereby impenſa litis parti pauperi adjudicantur ſolvi 
ab altero collitigante. | | 


| Eodem dic. | 


RUTHERFORD contra Maſter of ROLL0. 


Oux RUTHERFORD, as aſſignee by James Naeſmith, purſues the Maſter 
of Rollo for payment of 2000 merks, as the price of certain commodities 
received by the lid Maſter, on an accompt. Aledoed, No proceſs, becauſe, 
by act of parliament, all actions for accompts, furniſhings, Ec. are pre- 
{cribeable within three years; ita gf, ſince this accompt it is more than 
fifteen years. Replied, The preſcription was interrupted by raiſing a ſummons, 
calling the party for payment of this ſame debt, and that within the years of 
preſcription mentioned in the ſaid act of parliament. This reply was ſuſ- 
tained, and the Lords found proceſs upon the ſaid accompt, notwithſtanding 


of the act of parliament. 


Act. Nice!ſon. Alt. Fletcher, | Brown, Clerk. 


: December 18. 1655. 
| K ER contra MOOR E. | 


Auks Kerr having charged Mr William Moore for payment of 3000 merks, 


promiſed by him. in the name of tocher with his fiſter, conform to a 
contract of marriage, and of L. 1000 beſides, reſting by him by bond: He 


ſuſpends, That he cannot be obliged in law to pay both the 3000 merks pro- 


miſed by him in tocher, and the other L. ooo due by bond, as two diſtinct 
and ſeveral ſums ; becauſe he not being bound in law to tocher his ſiſter, and 
being only bound in the contract as taking burden for her, it muſt be pre- 
ſumed in law that the L. 1000 due by bond is a part of that 3000 merks 
contained in the contract of marriage, cum debitor non prefumitur donare. 
Likeas, the charger's wife being extra familia patris, this L. 1000 was a part 
of her bairn's part of gear, and the was not able to inſtruct that he was aliunde 
debtor to her. This reaſon was not found relevant, but the letters were 
found orderly proceeded againſt the brother. | 
AQ. Gilemr. Alt, Cheop, J. Balfeur, Clerk. 


Eodem 


— 


rr 


. A Eee ares . : 


3 DECISIONS or Tas 
| e Eodem die. 
Counteſs of TEE D DAL E contra TENANTS. 


T HE Counteſs of Tweeddale purſuing the tenants of Beltan for the mails 
and duties due by them of the crop 1653. Alledged, She as liferen- 
trix could not crave the farms for that crop; becauſe my Lord Tweeddale, 
who was fiar, lived the whole crop 1653, and died not till Whitſunday 
1654, and fo that year's farms belonged to my Lord's executors, and not 
to my Lady conjunct-fiar. Replied, The rent of this part of my Lady's 
conjunct: fee is filver-duty, which is not payable till the Whitſunday after the 
crop ; and ſo, tho' my Lord lived the whole crop 1653, yet dying ante even- 
tum termini, the half of that year's duty belongs to the liferentrix. The Judges 
repelled the exception, in reſpect of the reply, and found the Lady had 
right to that half year, and not my Lord's executors. 


AQ. Nicolſon. Alt. Sinclair, J. Balfour, Clerk. 


This deciſion was altered, after farther hearing, and the contrary thereof 


* 


determined. 


; 1] 150 Eodem die. 
Lord B RE CHN contra TENANTS. 


M Lord Brechin purſuing a poinding of the ground againſt ſome of my 
> Lord Morton's tenants for the bygones of an annualrent. Alledged, 


| They could not be poinded for bygones, becauſe they had paid their Ma- 
ſter for all bygones, and Ver his diſcharge. Replied, The annualrenter 


behoved to have a decreet for poinding notwithſtanding of that diſcharge ; 
becauſe, by the law and conſtant practice of this country, the ground may 
be always poinded for the bygones of an annualrent; for, if a diſcharge by the 


Maſter tothe tenant could ſtop a poinding of their ground, then all decreets of 
that kind might be eluded by colluſion betwixt the Maſter and tenant, which 


Were unjuſt, eie found no poinding againſt the tenants, nor their 


goods, in reſpect of the ſaid diſcharge, but found the ground diſtrinziable. 


December 20. 1655. 
MAITLAND cone T HO IRS. 


R. chax UD MAITLAND purſuing Mr Thomas Thoirs a Miniſter in the 

Weſt, for:payment of 1000 merks Scots, promiſed and given in tocher 
to Mr Thomas with Iſobel Maitland: his ſiſter, - becauſe the ſaid Iſobel] died 
within year and day after the ſolemnization of the marriage; and ſo, by the 
law, the tocher- good returns to the executors and neareſt of kin to the wife. 
Alledged, There can be no reſtitution of the tocher; becauſe, tho' his wife 
died within year and day after he married her, yet there being a child got- 
ten and born of the marriage, within that time, the tocher ought in law to 
belong to the huſband, and not to any other. Replied, Noways relevant, 
unleſs he would ſaya living child was born within that time, and known to be 
ſo by crying. Anſwered; No neceſſity to ſay the child was living; for, tho' by 
the law the huſband cannot claim the courteſy of Scotland, unleſs the child be 
born living, yet this conſuetude cannot be extended to this caſe to tranſmit the 


right to the tocher to any other than the huſband, tho' the bairn born did 
| | | never 


Fee 
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never cry nor weep. The Judges found the exception relevant, and aſſigned a 
day to prove there was a child born, tho? dead, and that fo the huſband 


had only right to the tocher. 


| Eodem die, 
Laird of TOUCH contra PATERSON. 


AN exhibition being purſued by the Laird of Touch againſt Hugh Pater- 
ſon writer, of a minute of a contract of alienation paſſed betwixt the 


purſuer and one Ferguſon, which was libelled to be depoſitate in the ſaid Pa- 


terſon's hand to have been rectiſied, and on particular conditions not fulfilled ; 


and, after exhibition, craving the ſame to be delivered to him to be cancelled. | 


There was alſo exhibition depending at this Ferguſon's inſtance againſt this 
Paterſon for exhibition and delivery of the ſaid minute to him as his proper 
evident. Excepted by Ferguſon, It cannot be cancelled, becauſe it was his 


evident ſubſcribed by him, and was only delivered to this writer to be ex- 


tended; which he offered to prove by the depoſitar's oath. Anſwered, 
That ſince the evident was mutual and undelivered, the defender could not 


prove it to be his, but ſcripto vel juramento partis ; and the depoſitar's oath is 


noways relevant in law to bind him to the performance of that which may 
take away his heritage. Anſwered, That ſince both pretended intereſt in the 
evident, and that neither offered to go ſcripio vel juramento, the only legal 
33 was by the witneſſes inſert in the minute, and the communers 

etwixt the purſuer and defender. On the contrary, it was alledged to be 


| 3 probable by the writer's oath, in whoſe hands it was depoſitate; other- 
wiſe 


all minutes given to writers to be extended ſhould be eluſory, and the 
rather becauſe res was not integra, a part of the price of the lands fold being 


already paid. The Lords, after adviſing of the cauſe, found the depoſita- 


ting of a writ to be rectified on conditions, might be proven by the depoſitar 
and witneſſes inſert in the minute, and the communers betwixt them 
their oaths. | — © 

AR. Wedderburn. Alt. Fletcher. e Brown, Clerk. 


| Eodem die, 
INNES contra DENNISTON, &c. 


I NNES of Cockſton purſuing improbation and reduction of a bond, al- 

ledged granted by the Laird of Balvenie principal, and this purſuer's goodſire 
cautioner for him, to John Denniſton merchant in Edinburgh, for 5000 
merks, and aſſigned by John to the Lady Reidhouſe, on this reaſon, That 


the bond, quoad Cockſton the cautioner, is null, becauſe there is only one 


witneſs inſert and ſubſcribing to Cockſton's ſubſcription, where the law re- 
quires two, et ſingularis teſtis babetur pro nullo. Likeas, the bond is falſe; be- 
cauſe it bears Cockſton to be ſubſcribing at Auchincarty ſuch a day, and it 
was offered to be proven that he was alibi; and that, ten years before the 


ſubſcribing of that bond, he was not at the place deſigned therein, nor ſince; 


but that he remained in Cockſton ten years before, and died there. Anſwered, 


That he had homologate the debt, by payment of the ſum, and given order 


to one Innes of Douſſie to pay the ſame, who had accordingly ſatisfied the de- 


fender. Replied, The homologation was on a belief that he was truly 


debtor in the ſum, and that the bond whereon he was purſued was a true 
and valid bond; and eſto he had paid it, yet having paid that which he 
was not bound to pay, habet by the law condictionem indeliti. Likeas, He 

C =; denies 
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denies that ever he gave warrant to pay the ſame, but that his agent, with- 


out his warrant, colluding with the Lady Reidhouſe, (who gave him 500 


merks for his pains) had given that ſum to this defender; and that, on the. 


contrary, he had given him order to purchaſe a ſuſpenſion, on this reaſon 
of reduction and improbation, which, if he could not obtain withont con- 
ſignation, he gave him order to conſign the ſame The Judges ordained 
the defenders to condeſcend on the deſignation of the witneſs to Cockſton's 
ſubſcription, and to ſummon him, to the effect he may be examined upon 
the truth of Cockſton's ſubſcription, and the place where the bond is al- 
ledged to be ſubſcribed by Cockſton (which is the direct way of improba- 
tion); and if they failed betwixt and the day aſſigned, they ordained the 
purſuer to prove by witneſſes that Cockſton was alibi the time of the ſub- 


ſcribing of that bond. | | 
Act. Nicolſon, Alt, Cilmor. a W. Dounie, Clerk. © 


| | Eodem die. 
RUCKARTS wira B U CHAN. 


EoRGE and David Ruckarts, burgeſſes of Aberdeen, purſuing a declara- 

tor of the expiring of the reverſion, againſt one Buchan, on a clauſe 
irritant contained in a contract of an improper wadſet, wherein it was pro- 
vided, that whenever George Ruckart the father in his lifetime, or David 
the ſon after his deceaſe, ſhould, forty days preceding any term of Whit- 
ſunday or Martinmas, require the ſaid Buchan to make payment of the ſum 
contained in the reverſion, that he, in caſe he failed in the payment, ſhould 
pay to the ſaid George 2000 merks. And ſicklike, in the faid contract of 
wadſet, it was declared, that, in caſe he ſhould be required the ſecond 
time, and that the defender failed in payment of the ſum after requiſition, 
that, in that caſe, he ſhould fall from the right of the reverſion, and the 
ſame ſhould be declared to expire. Againſt this declarator of the failzie, 


on the firſt requiſition and the expiration of the reverſion on the failzie of the 


ſecond, it was excepred, There can be no declarator on the failzic of the firſt, 
becauſe, by the contract, the money contained in the reverſion, is payable to 
George in his lifetime, and he has the only right to require; but ſo it is, 
the father, neither by himſelf, nor his procurator, ever required the money 
from the defender; igitur. Replied, The ſon, authoriſed by his father, re- 
quired, and was preſent at the requiſition, which was ſufficient. An/wered, 
The father, either by himſelf, or his procurator, ought to require, and the 
inſtrument ought to bear a procuratory from the father to the ſon, and that 
the notary did read it, which being wanting, the requiſition is not lawful, 
as was found in the like caſe betwixt the Laird of Innerwick and Mr Max- 


well. The Judges found no declarator upon this failzie, becauſe the requi- 


ſition was not lawful. | | 
Then the purſuer inſiſted on the ſecond, and it was alledged, No declara- 
tor on the failzie of the ſecond requiſition, becaule, by the contract, the 
purſuer was obliged to require twice the defender for payment of the prin- 
cipal ſum, and ſo the order of the firſt not being lawful, the ſecond is void. 


The Judges aſſoilzied from the declarator. 
Ad. Gilmer. Alt. Nicolſon. 


Eodem die. 


HEN the Judges ordain witneſſes or parties to be examined ex offico, 

the ordinary Lord for receiving parties oaths is not judge to oaths of 
that kind; but ordinarily they are either examined in preſentia, or before 
two of their number. | 
December 


i key. E842) f , 
2 won, AF Iv as n 1 4 * nn 
. 3% RR 3 eee 
. e 


nn 


E GO L T'8 ( 2 5 11 


December 21. 16 55. 


contra — 


A Relict- executor being purſued for payment of a debt owing by her hu- 
ſband : Excepted, abſolvitor; becauſe the inventary of her huſband's - 


teſtament is exhauſted by payment of true and lawful debts, and whereupon 


ſhe has purchaſed exoneration ante intentionem hujus cauſae, This was found 
relevant. Then the purſuer offered to prove, that ſhe promiſed to make 
payment. It was deſired he would condeſcend quando et quo nomine, whe- 
ther proprio or executorio; if nomine proprio, then relevant to be proven by 
oath of party; if executorio, it is not relevant, ſince the inventary is exhauſted, 
ut ſupra. The Lords aſſigned her a day to give her oath, if ſhe promiſed 
nomine proprio. on: | 
AQ. Hog. Alt Dunmuir. 


| December 26. 1655. 
BURROWS Oc. contra the Earl of M A R. 


FEI agent for the whole boroughs of Scotland, the Solicitor-general, 
in name of the commonwealth, the heritors of Sauchie, with con- 
courſe of a number of other Gentlemen and commons, in name of the peo- 
ple, purſues the Earl of Mar, and theſe who had compriſed his eſtate, as he- 
ritors of the Pow of Alloa, and proprietors of the ground and way that 
leads from the coal-heugh of Sauchie, to the harbour or port of Alloa, to 
hear and ſee it found and declared, That the pow and port of Alloa bein 

erected in a free we" 8s by King James in 1620, where all the lieges 
may repair for trade and commerce; and fo the ſaid port being free and 
patent to all, and the Laird of Sauchie, and others of the people being in 
poſſeſſion without interruption theſe thirty years paſt, of that way which 
leads from the heugh of Sauchie to the ſaid harbour, by carrying of coals, 
loads, and merchant-packs, and other deeds of community ; and therefore 
to hear and ſee them decerned to have done wrong in interrupting the he- 
ritors of Sauchie to carry their coals from their own heugh to the ſaid free 
harbour by that common high-way that leads from Sauchie to the town of Al- 
loa : Item, to deſiſt in all time coming from interrupting them in the uſe of 
of that way, and from hindering the ſaid heritors to ſtack their coals on the 
pow of Alloa, conform to the cuſtom of free burghs in Scotland. Alledged, 
That however this is pretended to be a popular action, and for the weal of 
the people, yet it was only intended for ſome few, and that the advocate 
for the commonwealth had no interef. in this purſuit, being neither an im- 
probation, contravention, nor a general declarator, and that his name was 
only uſed as a pretext to colour the wrong intended by ſome few. And as 
to the cauſe, it being properly a moleſtation, there ought to be libelled 
uninterrupted immemorial poſſeſſion, at the leaſt of forty years, which is 
the only time that can introduce preſcription rei incorporeæ, ſuch as is jus vie et 
actus in re aliena, which poſſeſſion is not here; for if there was any, it was 
either before Alloa was erected into a Burgh-royal or after; not before, be- 
cauſe it is offered to be proven that that way was tilled and ſown by the 
Earl of Mar as his own proper heritage ; not after, becauſe it was manured 
by him and his tenants without any interruption, and he was in uſe of de- 
barring all others from making a common high-way there: Likeas, any 
way the Lairds of Sauchie were in uſe of, it was by the ſpecial tolerance 


and permiffion of the Earls of Mar, and by paction betwixt them, for pay- 


ment 
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ſters, it was miſcarried. The Judges found the extract to prove, tho' there was 
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ment of ſo much yearly in the name of gate-mail, which the Earl is content 
to allow thir purſuers at the ſame.rate. Likeas, they can never be heard to 
ſay, that that way was a common high-way ; for, by the law, via publica eft. 


que fit a termino publico ad terminum publicum per medium publicum : But ſo it 
is, this way leads not from a public part to a public ſuper ſolo publico; and 
is, allenarly, via agraria, made for a footman or a horſeman through his own 
ground, and was never adus, which is jus agendi vehicula ; and therefore, 
can never be declared a public way. But if the purſuers will mend their 
libel, and ſay, that de jure the Earl of Mar ought and ſhould make it ſuch 


a high common-way as carts and wains may paſs and repaſs from Sauchie 
to Alloa, they ſhall have an anſwer: But to libel upon the point of pofleſ- 


fon, and not to be ſpecial in the time, and how long, is altogether irrele- 
vant. Replied, The purſuers offer them to prove that they were in poſſeſ- 
ſion, by carrying of packs of ware, driving of carts, and doing of other 
deeds, as in a common public way; and this, purſuit-muſt be-ſuſtained, being 


a ſervitude of 'fuch importance as quilibet ex populo has intereſt therein. 


Much more was ſaid, but the caſe was not decided, and the parties were 
ordained. to ſubmit. to Arbiters. " 


h BY : | Eadem die. 
LEYINOST o N n B TR E S. 
O br Levingſton, as aſſignee by who was one of the executors 


of umquhile Mr James Eiſton, conveens Mr Robert Byres for pay- 
ment of 1600 merks, contained in a bond granted by him to Elphingſton 


the cedent. Mledged by the defender, That the true cauſe of the granting 


of this bond, was not for any ſums of money he ever borrowed from this 
aſſignee or his cedent; but that he being debtor to the ſaid Mr James Eiſton, 
to whom the cedent was executor, he renewed the bond for the ſum now 
charged for in name of the faid Elphingſton, which he referred to the char- 
ger's oath ; and he cannot be decerned to pay the haill ſums charged for, 
becauſe he had paid 1000 merks thereof to Mr James himſelf, in his life- 


time, to whom the charger's cedent was executor, and ſo cannot be liable 


in double pay ment thereof; - eſpecially ſince the bond was given after compt 
and reckoning, which is always underſtood to be falvo juffo caltulo, and it 


was given ex errore fatti probabili, his papers having miſcarried at the ſtorm- 


ing of Dundee. This was repelled againſt the aſſignee; yet the Com- 
miſſioners ordained both cedent and aſſignee to be examined ex officio. 
Act. Nico ſon. Alt. Fletcher. J. Brown, Clerk. 


January 1. 1656. 
JO N K I N contra Laird of SPOT. 
NE Jonkin -purſuing the Laird of Spot, as heir to his father, for 


payment of his proportion of the ſum of L. 5000, wherein his fa- 
ther was bound to the purſuer with ſome others, conform to a regiſtrate bond, 


bearing this defender's father to be ſubſcribing with the reſt. Excepred, No 


proceſs; becauſe it being only the extract of a bond, which can make no 


faith againſt the deſender, unleſs that his father had either conſented to the 
regiſtration thereof by his procurator, or that it had been regiſtrate againſt him 
in his lifetime; but ſo it is, this extract bears not that any procurator conſented 


to the regiſtration for Spot; and ſo can be no ground of action againſt his heir, 
unleſs the principal was produced. A/ledged, That, in the abſence of the regiſ- 


no 
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curator compearing nor conſenting to the regiſtration thereof, unleſs the 
defender would offer to improve the principal as falſe and feigned. | 


AQ. Norwell. Alt. Gilmor. J. Kello, Clerk. 
5 | E | Eodem die. 
WILLIAMSON contra —. 


ARION WILLIAMSON purſuing a reduction of a compriſing of her 
liferent of the lands of —, provided to her by her contract of 
marriage, ſuper hoc capite, That the ground of the compriſing was a bond, 


=. granted by her tante matrimonio, and is null quoad eam, and cannot in law be a 


und whereon to affect her liferent poſt diſſolutum matrimonium, but is a 
t payable by her huſband and his heirs, and is no way obligatory againſt 
er. It was objected againſt the intereſt of the purſuer, That ſhe had pro- 
uced no title in her perſon to reduce this compriſing, which ought to have 
been done in initiolitis, and ſo cannot be heard to reduce. Replied, There is 
no neceſſity to produce her title or ſeiſin to this defender; becauſe he having 
compriſed her liferent, has confeſt her title to be good and valid; and he 
cannot pretend ignorance thereof, nor queſtion the right of the ſame, ſince 
it is the ground of his compriſing craved to be reduced. This was found 
relevant, and the purſuer's intereſt ſuſtained without production of a 
ſeifin. | | | | 
Act. Maxwell. Alt. Elkes. J. Kelio, Clerk. 


Januar) 4. 1656. 
Lord BLANTYRE contra FEU ERS. 


Y Lord Blantyre purſuing the Feuers of the Lordſhip of Blantyre for 

payment of the bygone abſtracted multures, conform to his infeftment 
in the barony of Blantyre, mill, mill-Jands, and aſtricted multures thereof. 
Excepted, No proceſs againſt the Feuers; becauſe the multures of the corns 
of the barony were always paid by the Tenants, and never by the Feuers. 
Likeas, they offered them to prove, that they have been in poſſeſſion of their 
feus multure-free thir eighty years bygone. This is repelled, in reſpect of 
his infeftment, bearing thir words, with the aſtricted multures, which cannot 
be taken away by any poſſeſſion, unleſs they could ſay they were aſtricted 


elſewhere, or that, they have their infeftment multure-free. 
AQ. Niet Alt. Heriot. 


Eodem die. 


Sheriff-principal has no power to diſcharge his depute to ſubſcribe 


a decreet, noun he were ſitting in judgment with the depute. 
AR. Nicelſen. Alt. Gilmer. 


| January 6. 1656. 
Lord TWEEDDALE contra his MOTHER. 


Y Lord Tweeddale, as aſſignee from his father, purſues the Counteſs 
of Tweeddale his mother-in-law, for delivery to him of certain 
bonds granted by my Lord Crawford, Eglington, and others, for certain ſums 
of money borrowed by them from his father. Alledged, Thir bonds cannot 
be purſued for to be delivered, becauſe theſe very bonds are aſſigned to the 
Counteſs by the Earl, for the proviſion of the children begotten of that mar- 

- W riage, 
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riage, and accordingly were delivered to her, and that the Earl had left 
her tutrix to the children begotten betwixt them. Anſwered, She, as 
tutrix, cannot be heard to aledge this; becauſe the purſuer, by a teſtament 
poſterior to the defender's, was left tutor to the ſaid children, and yet he 
was content that the Counteſs ſhould be curatrix ad hanc litem, and defend 
her children as the beſt might. And as for the aſſignation made to her, 
1:0, Non relevat, becauſe never delivered in the cedent's lifetime. 246, It 
was donatio cauſa mortit, which in law is revokable; and jt was revoked 
actually by a poſterior aſſignation made by his father to him of thir ſame 
bonds for cauſes moſt onerous, which were ſpecially condeſcended on. 3740, 
His aſſignation was intimate before the Lady's. Replied, The alledgeance 
is moſt relevant, notwithſtanding of the reply; becauſe this prior aſſignation, 
with the haill bonds and papers aſſigned, were delivered to the Lady by my 
Lord in his lifetime; nor can it be called donatio mortis cauſa ; for the Earl was 
in plena valitudine when he made it, and it being for the proviſion of his bairns, 
is a cauſe onerous. As for the intimation, it is offered to be proven that the 
Lady's aſſignation was firſt intimate to ſome of the debtors, tho' not to all, 
Now this is ſufficient in Jaw, where there are many principals and cautioners 
bound together for one ſum; for jus debiti oft iudiviſibile: The Judges, after 
they had heard the cauſe in preſentsa, decerned the Counteſs to deliver the 
bonds to the Earl, and found that a donation or proviſion made by the 
father to his bairns is revokable at any time before his deceaſe, and that it 
was acku revoked, by granting a poſterior aſſignation to the purſuer; for 
they found not the firſt aſſignation delivered by the cedent, being only de- 


. livered to his wife, who is una et eadem per ſona with the huſband. 
Act. Gilmer, Alt Nicolſon. | 5 


MUSCHET contra COUPLAND. | 


A Suſpenſion of double poinding being raiſed by Adam Muſchet, agaivſt 
& Coupland and Thomas Morton, on a reaſon of double diſtreſs, and 
conſignation of the ſum. . Anſwered, The letters muſt be found orderly 
proceeded, notwithſtanding of the reaſon ; becauſe Coupland the charger 
being made allignee, by one called Harper Coupland, to this ſum reſting by 
Muſchet the ſuſpender, and this Muſchet having renewed the bond to this 
charger (who is aſſignee thereto) any pretended arreſtment made by Morton, 
as a creditor of *Harper Coupland the cedent, could never meet the bond 
granted by the ſuſpender, nomine proprio, to this charger; and he was in mala 
fide to ſuſpend and confign the ſum reſting to him. Anſwered, This bond, 
charged on, was allenarly a bond in corroboration of the former granted to 
the cedent, and the arreſtment was prior; and ſo the firſt not being extinct by 
this other (it being only corroborative thereof, ) Thomas Morton was in bona 
fide. tovarreſt, and the ſuſpender to ſuſpend, G The Judges ſuſtained the 


argEſtment, and aſſoilzied the ſuſpender. 
"AQ. Nicel/zn. Alt. Wedderburn. 


January 10. 1656. 
HAMILTON contra PRESTON. 3, 


JOHN Hamilton, Apothecary, purſuing George Preſton of Valleyfield, 
J] as heir or ſucceſſor tir. lucrat. et ceteris nominibus to his father, who was 
-cautioner for John Earl of Mar in the ſum of — to this purſuer, as an 

| | | , 
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by ——. Alledged. No proceſs as heir, &c. to this purſuer, becauſe there 
is an elder brother yet living, who is the only man conveenable as heir to 
his father for payment of this debt, and who ought to be firſt diſcuſſed. 
Anſwered, His elder brother was an idiot, and his father had diiponed his 
whole eſtate to this defender in his lifetime, and had adopted him to be his 
| ſon and heir; aud ſo, albeit he was not that perſon who was heir, yet being 
ſucceſſor tit. lucrat. poſt cont. deb. he ought to be liable in payment of his 
father's debts. Anſwered, That ſucceſſor fit. lucrat. &c. was only libelled 
againſt him who was alioqui ſacceſſurns ; but this defender is in the caſe of a 
ſingular ſucceſſor, who, upon that ground, could never be conveened for 
payment of his father's debts, no more than a ſtranger who had bought the 
land; and if his father had diſponed his eſtate to him in a of his 
lawful creditors, they had a remedy preſcribed by act of parliament, viz. to 
reduce. This alledgeance was repelled, and George the ſecond ſon found 
liable for the debt. This deciſion is contrary to the practique uſed in ſuch 
caſes, albeit there may be much ſpoken for the equity and juſtice thereof. 


This interlocutor was thereafter rectified, and the defender aſſoilzied. 
Ad. Nicolſon. Alt. Medilerburn. 8 Brown, Clerk. - 


; | Eodem dit. 
SC OT contra WT & as 


N the proceſs, Adam Scot, againſt a woman called Wyllie, it was found, 
that valued bolls are debitum fundi; and that a liferentrix is liable in pay- 
ment thereof, even for the years and crops poſſeſſed and intromitted with by 
her huſband ; and that it is in the titular's option, either to purſue the heirs 
and executors of the huſband, or the reli, hoc maxime attento that the huſ- 
band only poſſeſſed jure mariti, ſhe being a widow when he married her. 
In this ſame proceſs it was found, that where ſtock and teind is deſtroyed 
and eaten up by men and horſe vi majore, the heritors are not liable in pay- 


ment of the teind. | 
Act. Maxwell. Alt. Syme. Hay, Clerk. 


Eodem dic. 
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LOGAN con GALBRAITH. 


Woman being purſued to remove, propones this defence, That ſhe is 
cognoſced to a terce of that land, and ſo cannot be decerned to remove 


from the whole tenement, but only from two parts thereof, a third belonging 
„ to her of the law jure relicde. Anſwered, A houſe or tenement of land is 
3 indrviſibile quid in jure, and a woman cannot have a third thereof. This 
1 anſwer was repelled, and the woman found to have right ut ſupra. If it was 


a tenement within burgh, it was male judicatum; for both Craig and Skeen 


ſhew there is no terce in burgage. 
Act. Cilnor. Alt. Nicolſon, Brown, Clerk, 


3 1 | Eodem die. | p 
 MUSCHET wnira COUPL AND. | | 


N the foreſaid double poinding betwixt them, it was alledged the ſuſpen- 
der was in mala fide to conſign on Morton's arreſtment, becauſe long after 


it, he had granted this bond, nomine proprio, to Coupland the aſſignec, and 
entered in payment with him of a part of the principal ſum, and ſo, after | 1 
the arreſtment, having tranſacted with Coupland, lis erat finita, and he was | 
| wholly | 
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orels lords o 1 


wholly become debtor, and the prior bond extinct. This was repelled, and 


the arreſter preferred ut ſupra. 


Partibu ut ſupras 
January. 10. 1656. 
KELL O contra Earl of LO UD ON. 


ON E Kello purſuing the Earl of Loudon for payment of the maills and 


duties of two tenements of land lying in Newmills, and of the tower of 
Mauchline. Alledged, The Earl was not in poſſeſſion of the ſaids tenements 


nor tenant to the 1 7 and if any be liable, it is the tenant, and not the 


Earl. Item, Alledged for the Lady Glenurchie, who is preſent tenant, That 
ſhe bruiked by virtue of a nineteen years tack ſet to her by this Earl of Loudon, 
and had made payment of the bygones of the tack-duty, and fo could not 
be conveened therefor. And then Mrs Naeſmith compeared and produced 
her intereſt, and alledged, That ſhe ought to be preferred, becauſe any right 
the purſuer has is but a baſe right, flowing from the Earls of Loudon, never 
clad with poſſeſſion; and ſhe was publickly infeft in the ſaid tenements and 
tower, by virtue of a compriſing led at her inſtance, againſt the Earl, long 


before any poſſeſſion he could pretend. This was ſuſtained. 
AR. Niſbet. Alt. Nicolſon & Gilmor. 


Eodem die. 


Os8xss10Nn of one or two houſes of a tenement, is repute to be poſſeſſion 
of the whole; but it is otherways, if they be diſtin tenements. 
Likeas, a tower or fortalice will not come under the name of part and 
pertinent. | ER 


Eodem die. 


AN executor purſuing for payment of a ſum from the defunct's debtor, 
there may be compenſation proponed by the debtor againft the execu- 
tor, which is as competent as if it were againſt the teſtator's ſelf; and this 
compenſation'will, in law, liberate the executor pro tanto at the hands of all 
parties having intereſt. Mr Gilbert Johnſton againſt the Earl of Had- 


dington. 


Ad. Sinclair. Alt. $yme. 


contra 


A Reduction ex capite inhibitionis, being purſued by - againſt 
of all diſpoſitions made by the father in his lifetime iu favour of his 
ſon; becauſe the father long before was inhibite at the purſuer's inſtance 


upon a debt owing by him, and for which he had dependence againſt him, 


and whereon he has recovered ſentence againſt the ſon. Replied, The de- 


fender ought to be aſſoilzied, becauſe the ground of the inhibition, being a 


naked dependence, whereon no ſentence followed in the lifetime of the 
father, the ſame is null, and all that followed thereupon, and being a per- 
ſonal deed, is extinct with him againſt whom it was raiſed. Neither can 
the inhibition with the dependence be transferred, becauſe it is but a citation 
whereon no litiſconteſtation followed. The Judges aſſoikzied from the 
reduction. 85 | | . 

AQ. Heriet, Alt. Relk. Ke} | 
Eodem die. 


n 
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| | Eodem die, 


JN a ſuſpenſion of double poinding, whereon conſignation has fol- 
lowed, the ſuſpender, at the diſcuſſing of the ſuſpenſion, ought to 
be free and aſſoilzied, and the parties may reaſon about their prefe- 
rence, Likeas, by an act of ſederunt, there can be no arreſtment 
made, either in the clerk's or treaſurer's hand after the money is con- 
figned. In this caſe, there were ſeveral parties contending for preference to 
the money conſigned by Alexander Cockburn of Popill, in whoſe hands 
it was arreſted by one John Buchard. 24, By Richard Guthrie, and then 
one Hamilton of Eleiſton: For the money conſigned was due by this Cock- 
burn to Capt. Home, who had married the heireſs of Samuelſton, and who 
had aſſigned it to John Young the charger. Alledged, by Buchard, That 
he ought to be preferred, becauſe ſhe had arreſted the ſaid ſum in the ſuſ- 
pender's hands; which arreſtment, tho” poſterior to the aſſignation and in- 
timation thereof, yet the aſſignation being for the cedent's behoof, (which 


he offered to prove by a miſſive under the cedent's hand), he ought to be 


preferred to the aſſignee. Alledged by Guthrie, That he, on a bond grant- 


ed by Samuelſton, and a decreet recovered againſt Capt. Home's wife as his 


heir, had arreſted the ſame money long before the ailignation, at leaſt be- 
fore its intimation ; and ſo that he ought to be preferred both to Buchard 
and the aſſignee. The third alledged alſo arreſtment before intimation, 
gc. Anſwered to all the three, That the arreſtments were looſed. Re- 


plied, The looſing non relevat to liberate the debtor, nor to ſeclude them 


from preference to the aſſignee in the faid ſum ; becaule the arreſtment is 
looſed by finding the very debtor (who is the ſuſpender's cedent) cautioner; 
for this way of aſſigning of bonds, and looſing of arreſtments, is eluſory and 
fruſtrates the meaning of the law, which provides that parties ſhall be far- 
ther ſecured in looſing of arreſtments, by finding new caution; which in this 
caſe is not done, and is in effect a mere cheat. This was deſired to be 


heard in præſentia. : 
AQ. Dalrymfle, Alt. Maxwell. 


* 


| | | Eodem die. 
WHEN a compriler is ſatisfied within the time of expiring of the 


legal, by intromiſſion with the maills, Sc. there is no neceſſity to uſe 
an order of redemption, or to raiſe a declarator thereon, but allenarly to 
call the compriſer to a declarator of pay ment by intromiſſion with the maills, 
&c.; for, by the act of parliament, it expires zp/o facto. Likeas, to a de- 
clarator of redemption, it is ſufficient the apparent heir be called, becauſe it 
is a real aCtion. | 


| January —. 1656. 
HAMILTON contra TENANTS. 


Oux HAmiLToON, as having right from Douglas, purſues the tenants of Spot 
for payment of their maills, &c. to him, conform to a contract of wadſet of 


the lands of Spot made to his author, under the reverſion of the ſum of ; 


The heritor compears, and alledges, That there could be no action on this 
infeftment of wadſet; becauſe, Douglas, the purſuer's author, did, by a renun- 
ciation and grant of redemption, diſcharge it. Replied, The renunciation is null, 


not being regiſtrate within ſixty days, conform to the act of parliament. 240, 
The purſuer's author's infeftment being but a baſe one, holden of the diſponer, he 


E might 
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might validly reſign the ſame into the ſuperior's hands ad perpetuam rema- 
nentiam; which he accordingly did, and fo conſolidated the property with 
the ſuperiority, conform to an inſtrument of reſignation produced; and fo, 
he having fully denuded in favours of the ſuperior of this his infeftment, any 
right the purſuer has flows a non habente poteſtatem. Anſwered, An inſtru— 
ment of reſignation of a wadſet- right, in the ſuperior's hands ad perperuam 
remanentiam, was not 'habilis modus to denude the wadſet- receiver in prejudice 
of the purſuer, who bona fide bargained with him, as one that had a right, 
and who might very well pretend ignorance of that inſtrument of reſigna- 
tion, it never being made public by regiſtration, as it ought to have been, 
conform to the act of parliament anent the regiſtration of reverſions, aſſig- 
nations thereto, renunciations, c.; for, if this inſtrument of refignation 
be ſuſtained as the Habilis modus of denuding parties infeft in prejudice of a 
third, it would elude the meaning of the act of parliament, which is made 
ad hunc eſfectum, to prevent cheats and frauds of this kind. Likeas, of the 
law eadem ſolemnitales requiruntur ad diſſolvendum, que ad contrahendum requi- 
runtur : But ſo it is, to the confirmation of an infeftment of wadſet, there 
is a neceſſity for the regiſtrating the ſeiſin, to the effect the ſame may be pu- 
blic ; even ſo to the diſſolving of the wadſet once lawfully conſtitute, and 
made public, as ſaid is, there is a neceſſity of doing ſome deed whereby the 
ſame may be made public to the whole lieges, that none pretend ignorance 
thereof; which is not here done. This was a caſe fo ſingular, and of fo 


-univerſal concerament, that it was heard in preſentia. 
Act. Nico /n. Alt. Gilmour. _ | J. Har, Clerk. 


| January —. 1656. 
ALEXANDER contra WINDERHAME. 


JT, LisaBETH ALEXANDER, and Wachop her ſpouſe, charging John 
I Winderbame, as heir to his father, to employ 48,000 merks to her in 
liferent, conform to the contract of marriage paſt betwixt the ſaid Eliſabeth 
and his father, the ſaid John ſuſpends, by finding Mr George Winderhame 
of Liberton caution; whereupon the ſaid Eliſabeth having obtained proteſta- 
tion, charges the ſaid Mr George as cautioner for implement of her contract 
of marriage ; who alſo ſuſpends, by finding Mr Samuel Johnſton cautioner; 
and Eliſabech having obtained decreet againſt the heir of Mr George, ſhe 
purſues Mr Samuel his cautioner for employment of the 4 8,000 merks, and 
produces no more but only the decreet obtained againſt Liberton's heir, who 
was cautioner in the firſt ſuſpenſion. Alledged, No proceſs againſt Mr Sa- 
muel, till the charge, proteſtation, and act of caution recovered againſt his 
principal Mr George, were produced ; for the decreet againſt the principal 
cannot prejudge him of his defences, he not being called thereto, and not 
having ſeen the inſtructions thereof, whereon it proceeded. The Lords or- 

dained the purſuer to produce the inſtructions above written ante omnia. 
AQ. Met. Reus Gilmor. | 


Fodem die. 
Laird of STEVFENSON contra TENAN T's. 


THE Laird of Stevenſon purſuing his tenants for payment of their tack- 

duty. Alledged, They are tenants to him by virtue of a tack ſtand- 

ing betwixt him and them, for payment of a tack-duty, which is leſs than 
this charged for; and they are content to pay the tack-duty which is con- 
taiged in the faid tack, without any proceſs. Alledged for the purſuer, That 
ED notwithſtanding 
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notwithſtanding of the ſaid tack-duty, they have been in uſe to pay to him 
thir fifteen years paſt the tack-duty libelled for. The Lords found this 
ſuperadded duty probable only by writ or oath of party. It was alledged 
they had received diſcharges from their maſter, containing a greater duty 
paid to him by them than what is in the written tack; and therefore it was 
craved they might produce theſe diſcharges. This the Judges ordained 


them to do. : 
AQ. Gilmer. Neu Gilmor. 


| January —. 1656. 
MASTERTON contra LIFVINGSTONES. 


N an action for proving of the tenor of a bond, purſued by James Maſter- 
ton againſt the heits and executors of William Livingſton, alledged, No 
roceſs againſt the executor, becauſe the inventary of the teſtament was ex- 
hauſted, and ſo he exonered. Anſwered, This exception is no way compe- 
tent in an action of this nature, being neither for payment of ſums of 
money, nor for doing any deeds whereby he may be prejudged ; which the 
Lords found relevant ; but reſerved this exception for the executor when exe- 
cution ſhall be craved on the bond, whereof the tenor is now deſired to be 
proven. 240, Alledged, No proceſs, becauſe he mult firſt condeſcend that 
the bond was his, and that it was loſt ; which the purſuer did. 


January —. 1656. 
Miniſter of CROMARTY contra FARQUHAR. 


HE Miniſter of Cromarty, purſuing Sir Robert Farquhar to pay fifteen 

| bolls of victual, conform to a decreet of locality obtained by him in 
1649, before the parliament. Alleaged, The decreet is null; becauſe, to 
the eſtabliſhing of a locality, there is required a valuation, and to the lead- 
ing of a valuation, it is neceſſary to call the heritors per expreſſum ; ita eft he 
being then heritor, was never cited. Anſwered, Any right he had to the 
pariſh of Cromarty was but a compriſing, not clad with poſſeſſion at that 
time; and ſo the miniſter was not obliged to know it. Likeas, he had call- 
ed Sir Thomas Urquhart who was then in poſſeſſion, by uplifting of the 
maills and duties, as apparent heir to his father, and cited all others general- 
ly at the pariſh-kirk door; and fo this defender can pretend no ignorance of 
the miniſter's augmentation. Likeas, it was craved he would condeſcend 
wherein he was leſed by the valuation, he being heritor of the haill pariſh, 
which he could not inſtruct, ſince the ſame was far within the worth of the rent 
of the lands; and in valuations led that year 1649, the cuſtom was, for the 
miniſter to give in a rental, according to which the locality was eſtabliſhed ; 
which rental was always referred to the heritors oath ; and if they were ab- 
ſent, they were holden as confeſt. Then Sir Robert offered to prove, 
that the miniſter could not pretend ignorance of his being heritor, becauſe 
he was his tenant, and laboured a plough of land under him, and paid him 
mails ; all which he referred to his oath. The miniſter referred it to his 
oath ; that he knew of this proceſs of augmentation, and that he told him 


of it. The Judges ordained the miniſter to be anſwered, he proving Sir 


Thomas to have been in poſſeſſion. 
AQ. Wedderburn. Alt. Neco!ſon. 


January 
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January —. 1656. 
HAMILTON contra the Lady SPOT. 


N the ſaid above-written action, it was alledged, That acts of Parliament 
were /tri#1 juris, and could not be extended beyond the literal ſenſe ; and 
that the ſaid act comprehended only renunciations, &c. and noways reſigna- 
tions, the regiſtration whereof no act of parliament ordains. Likeas, it 
were abſurd to draw from the parity of the reaſon of the act of Parliament 
anent regiſtration of ſeiſins and reverſions, that becauſe aſſignations to rever- 
ſions ſhould be regiſtrate by act of parliament, that therefore compriſings of 
reverſions ſhould be alſo regiſtrate. Sicklike alledged, That if a procuratory 
of reſignation, and renunciation following theucupon, be hal:!is modus to take 
away an heritable and irredeemable right ſtanding in any man's perſon, why 


not of a redeemable right, as a wadſet er annuilrent. * And, becauſe the 
purſueralledged that the procuratory produced bears a renunc ation and grant 


of redemption, and that a diſcharge of the reverſion is principally intended, 
and not a reſignation, but as quid acceſſorium. Anſwered, The renunciation 
and procuratory of reſignation are jura diſtincta, and that the defender made 
no ule of his inſtrument of reſignation, in ſo far as it contains a renunciation, 
but only in ſo far as it is an inſtrument, which is not the worſe that it be 
joined with a renunciation, nam utile per inutile non vitiatur. The Judges re- 
pelled the exception founded on the inſtrument of reſignation, in reſpe& of 
the act of parliament, and found it not habil/is modus to take away a wadſet. 
Act. Wedderlurn | Alt. Nicolſon. ä 


| January 27. 1656. 
SCOT contra S C O 7. 


IR John Scot having diſponed his eſtate to Sir James his Son, and the 
heirs-male gotten of his body, which failing, to return to the diſponer 
and his heirs-male, purſues reduction of a bond granted by the ſaid Sir James 
to ſohn Scot his own brother's ſon, failing of his own ſons, as done in lecto ægri- 
tudinis, in prejudice of the reducer, ho is immediate heir of tailzie to his own 
ſon Sir James; and the heirs-male begot of his body. Excepted, No Proceſs, 
becauſe the Defender being a minor, and Sir John's own oye of his ſecond 
ſon, his tutors and curators behoved to be ſummoned. Likeas, Any cita- 
tion there is, -it is not at the market-croſs of the head burgh of the 
ſhire where the minor dwells. Auſwered, It was fo, and if otherways, then 
let him reduce the execution as being allhi, which is nullitas facti, 
and he ſhall have an anſwer. 24, Alledged, The defender being a minor, 
non tenetur placitare de bereditate; and the purſuer being the defender's own 
tutor, he cannot purſue him, unleſs ſome others be authoriſed to maintain 
him. Likeas, Sir John had behaved himſelf as tutor, by giving warrant to 
ſome in his name to intromit. Anſwered, This proceſs was not of heritage, 


but for reduction of a bond; and he was content the reſt of the co-tutors 
ſhould authorife the minor in hac lite; and any accepting of the tutory by 


him was with exception of this action of reduction. Anſwered to this, 
That a tutor cannot but exerce in ſolidum, and is not divided in his office. 
This was repelled. Then alledged, The purſuer, as apparent heir, can have 
no intereſt to reduce this bond, rhere being two ſons yet on life belonging to 
Sir James, who are in the tailzie before him ; . and fo being the remoteſt 
mediate apparent heir of tailzie, he can have no intereſt to reduce this bond. 


The Judges found not his intereſt to reduce ſufficient ; yet being joined 
| | with 
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with the immediate, viz. Sir James his eldeſt ſon's concourſe, it was ſuſtain- 
ed, and then the defender proteſted for an incident diligence, before they 
could ſatisfy the production; which was granted. | | 


Eodem die. 
STEWART contra CARMICHAEL, Gr. 


SI William Stewart having arreſted 20,000 merks, owing by Sir Da- 
nie] Carmichael and Sir John Chieſlie, to Alexander Maxwell of Dalry, 
conveens them to make it forthcoming. Aledged, That they could not be 
decerned to pay the faid ſum ; becauſe Alexander Maxwell, to whom they 
are debtor, is not bound to pay the ſum but at Whittunday 1656; and fo 
the term of payment not being come, he cannot call to make them forthco- 
ming before that term; gra plus petit qui ante diem petit. This was repel- 
led, but the Judges ſuperſeded the execution of the decreet till the term of | 


payment were both come and bygone. 
Act. Norvell, Alt. Ellies. Hay, Clerk. 


| | g O I | | . Eodem die. | 
SINCLAIR contra his TENANT. 


= 81 R Robert Sinclair purſuing a removing againſt his own tenant, alleged, | | 

1 the warning is null; becauſe not conform to the order ſet down in the 

== act of parliament, which is, that a copy ſhould be left on the ground of the 
4 lands: which was repelled, becauſe the tenant was perſonally apprehended. 

6-4 Then alleaged, He was a rentaller, and fo being a kindly tenant and willing to 


pay duty, he cannot be removed, This was ſuſtained. | 
Act. Sinclair. Alt. Marvell. | | Kells, Clerk. 
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| | Eodem die. Hh 
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Mquhile George Dickſon of Hartree having lent 6000 merks to 

the Laird of ——, and aſſigned the ſame to two of his children of 
the ſecond marriage, he, ex poſt facto, gives a declaration under his hand, 
declaring 1200 merks of this 6000 merks to belong to William Dickſon's 
bairns, his own nephews, and ordains them to get payment from the debtor 
of ſo much thereof. John Dickſon dies, and his brother's bairns purſues 
his heirs and executors upon that his declaration, to pay this 1200 merks. 
The heir alledges, No proceſs againſt him, becauſe the declaration ordains 
the debtor to pay it, and not him. The debtor alledges, he cannot be in 
tuto to pay his bond, being aſſigned and intimate to him in the cedent's life- 
time. The bairns of the ſecond marriage alledged, they could not be de- 
cerned to pay it, becauſe the bond was totally aſſigned to them without any 
defaulcation, and the ſame intimate. The Judges, after aviſandum, de- | 


cerns John Dickſon's ſon and heir to pay this 1200 merks, conform to his fa- 
ther's declaration. 1 | | 
Act. Fletcher. Alt, Heriot. 


es Fanuary 28, 1656. 
' DURHAM contra DURHAM and her Spouſe. 


81 R Alexander Clerk having given 7000 merks in tocher with his daugh- 
ter to Mr James Durham of Pitkerro, her huſband, and Mr James taking 
| F 


an 
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an infeftment of an annualrent out of his lands, payable to the ſaid Mc 
James, and Aliſon Clerk his ſpouſe, the longeſt liver of them two in liferent, 
which failing, to any of the ſaid Mr James, and Aliſon their bairns, as the 


ſaid Aliſon ſhould pleaſe to leave it; conform thereunto, Aliſon, with a diſ- 
poſition under her hand, diſpones 4000 merks of this 7000 to Marion Dur- 


ham her daughter, and the other 3000 merks to Grizel another daughter, 


and delivered the ſecurities of the whole 7000 merks to Grizel; 
whereon Marion, and her ſpouſe, for his Intereſt, purſues Grizel and her 


| ſpouſe for exhibition of this holograph right made by the mother to the 


two daughters. Mr John Fletcher, ſpouſe to Grizel, alledged, He could 
not exhibit that right; becauſe it was intruſted by his mother-in-law to him, 
and wherein he had not only intereſt by his wife, but alſo Mr James Dur- 
ham had his liferent, who is not called; for quorſum call ye for exhibition, 
if it be not either to have it delivered to you, or to have the double of it 
for your ſecurity ? To call to the effect it may be delivered to you, ye cannot, 
becauſe the heir of the granter of the bond is not called, nor Mr. James Dur- 
ham who liferents the ſum ; and for doubles thereof, I have given you authentic 


tranſumpts of that right, to be kept by you for your ſecurity. The Judges de- 
cerned Mr John Fletcher to exhibit, reſerving his defences againſt delivery. 


A. Dakym;le. Alt. Nicolſon. 


| Eodem die. 
B O RTHWICK comra BORTHIWICK. 


A Declarator of redemption being purtued by James Borthwick, as heir 
to William Borthwick, who was, by a precept of ſeiſin under the de- 


Fender's father's hand, ſerved and -retoured heir to William Borthwick, to 


whom the reverſion -of-thir-lands-craved to be redeemed was granted by the 


defender's goodfire. Alledged, He had no intereſt to purſue this redemption ; 


becauſe the precept of ſeiſin is not an active title tra the lands therein con- 
tained. 240, The reverſion is granted to William's heirs of line; ita eſt, that, by 
the charter and precept produced, it is not conſtat, that the purſuer is heir of line. 
Alledged, The order is defective, and no redemption can be purſued thereon; be- 
cauſe all orders of redemption, and declarators raiſed thereon, ought to be ex- 
ecute'at the market-crols of the head-burgh of the ſhire, where all parties ha- 
ving intereſt ought to be cited. ee mo, Though the reverſion bear to 
be graated to the heirs of line, yet the purſuer producing a precept of ſeiſin 
bearing his goodſire to be heir ſerved and retoured to him, in whoſe favours 
the reverſion is granted, he is preſumed to be heir of line, unleſs ye take it 
away, by a reply, that he is heir of tailzie or conqueſt and proviſion. And 
for the order, it is not neceſſary to ſummon all parties having intereſt at the 


-market-croſs, Oc. ſeeing the defender, who has only intereſt, is perſonally 
_ apprehended; and there is no poſitive law ordaining the ſame, nor a deciſion 


of any judge for its neceſſity. Duplied, Though a precept of ſeiſin bear 


the purſuer's author to be heir ſerved and retoured, and that the ſeiſin is 


granted by the defenders authors, yet the purſuer ought to produce the ſaid 
ſervice and retour, it being his own evident, when it ſhall appear that the 
purſuer's authors are not ſuch perſons as have a right to this reverſion. 
Drplied, for the order, Imo, There are many things in practice for which 
there is neither written law nor deciſion, but conſuetude, as that in an ac- 
tion againſt minors, the tutors and curators ſhould be ſummoned at the mar- 
ket-croſs of the head-burgh of the ſhire where the minor dwells, and that 
order in judicialibus is eſſential, and to recede therefrom, is to recede from 
law. The Judges craved to hear this in præſentia. | 
See this decided in Durie, June 4. 1637, Chriſtie contra Jack. 
AQ. Nicolſon. Alt. Gilmor. | Kelle, Cle. 
Eodem 
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. 7 | Eodem die. 
KENNEDY contra Lady SCO TSC RAI. 


K ENNE D purſuing the Laird and Lady Scotſcraig, as heir and exe- 
cutor reſpectivè to the Laird of Scotſcraig, who was due by bond to 
the purſuer 3000 merks. Alledged for the Laird, He as heir could not be 
conveened to pay his father's debt; becauſe, though he had entered heir, 
yet he had no benefit there, but only inveſted him with his father's eſtate, 
to the effect he might denude himſelf in favours of his father's creditors, and 
the procuratory he had granted for ſerving him heir was with that expreſs 
condition, that both his own perſonal and real eſtate might be free. An- 
fwered, Additio hereditatis is actus purus, qui nec admittit diem, nec conditionem. 
The Judges repelled the alledgeance, and decerned the heir to pay the 


ſi um . 
AQ. Gilmor. Alt. Nicolſon. | Balfour, Clerk. 


| Eodem die. 
MONRO contra M LEAN. 


ION RO of Foullis, as tutor to——. purſuing one M*Lean for deli- 

very to him of a diſcharge granted by——. Excepted, As tutor, he 
could not purſue, becauſe he was fundus officio. Replied, Though the office 
of tutory ceaſe quoad the exerciſe of it, yet not quoad its conſequences, vir. 
the actio dis ecta tutcle ; for he being called to an accompt by his pupil of his 


intromiſſion, he behoved to have this diſcharge to inſtruct the ſame. 
AR. Gilmor. Alt. Wetlderburn. 


- Eodem die. 
O NE being conveened to pay 3000 merks contained in his own bond: 
Alledged, No proceſs, becauſe no bond produced to verify the debt. 
Replicd, It was referred to his oath: then he aſked quo nomine he conveened 
him; whether as principal or cautioner? for, as cautioner, ullo modo relevat 
to be proven by his oath, whether he be cautioner or not, becauſe his oath 


cannot work him relief againſt the principal : which was ſuſtained. 
Act. Herier. Alt. Sn. „ 


Eodem die. 
HOME contra HO ME. | 


8 IR John Home of Crumſtain, purſuing declarator againſt the Laird of 
Renton, and to hear and ſee it found and declared, that he is ſatisfied of 
all ſums of money, principals, annualrents and expences, for which he had 
compriſed the lands of Manderſton, and that his compriſing is extinct, by 
intromiſſion with the mails and duties of the lands compriſed, before the expiring 
of the legal, as aſſignee from William Home the heir of Manderſton, to whom 


the legal reverſion is competent. Alledged, No proceſs; becauſe no intereſt pro- 


duced, but only an aſſignation from him who had no right, and they denied 
there was any ſuch compriſing at Renton's inſtance; for this action being, in 
effect, a reduction of a compriſing, the production muſt be firſt ſatisfied. 
240, The purſuer has no intereſt to follow forth this action, being neither 
heritor of the lands, nor having right to the reverſion ; becauſe there are 
interjected compriſings betwixt Renton's ' compriſing, which being prior to 
Renton's, were not ſatisfied within the ſeven years, and fo the legal reverſion 
is expired, and no way competent to the party from whom the lands were 

| | | e compriſed; 
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compriſed ; ſo the purſuer ought firſt to intent declarator againſt the inter- 


jected compriſers before he can conveen Renton. Replied, Renton cannot 
be heard to object this, ſceing it is offered to be proven that he is ſatisfied 
within the years of the legal: And this action is not to eſtabliſh any right 
in the purſuer's perſon, but only to declare Renton's appriſing extinct by pay- 
ment, and when he had diſcuſſed him, he would quarrel the other compri- 
ſer's right. 3:io, Alledged, The libel non relevar, when it ſays, that he 
might have been paid by intromiſſion with the mails and duties, c. becauſe 
it is in the option of the compriſer, either to intromit or not ; and it muſt 
be libelled, that he actually intromitted. Anſwered, He offered to prove he 


actually intromitted. The Judges aſſigned a day to prove the ſummons. 
AR; Cr. All. Niſbet. 8 | 


February 12. 1656, 


ELPHINGSTON contra 


MA ELPHINGSTON, relict of burgeſs of Glaſgow, purſuin 
her tenants for payment of mails, ec. to her; compeared her buf! 
band's heir, and alledged, that ſhe, not being infeft in the lands, can have no 


right to the ſame; becauſe nulla ſaſina, nulla terra: She oppones her contract 


of marriage, and proviſion therein contained; which the Lords found a ſuf- 
ficient title againſt the heir without ſeiſin. 
AQ. Maxwel. Alt. Gilmer. | | 


Eodem die. 
CARLETON contra Earl of BUCHAN. 
. Engliſhman, purſues the Earl of Buchan, as heir er cereris 
nominibus -paſftvis to his father, to pay 18,000 merks. It was craved, 
the purſuer would condeſcend, what heirſhip-goods he meddled with; for, 


if that were done, it was offered to be proven, that the deceaſed Earl of 
Buchan was ſuch -a ,perſon, as could have no heir, being neither prelate, 


baron nor burgeſs: And as ſucceſſor tit. lucrat. &c. it was offered to be 


proven, that his father was denuded in favours of the Earls of Rothes and 
Kinghorn, for cauſes onerous, long before the contraQting of this debt. 
Anſwered, The diſpoſition made to Rothes, c. was fraudulent, and 
was to the Earl's own behoof; who fince had reſigned his eſtate in favours 


of this Earl, now defender. The Lords deſired to hear this in preſenta. 
AQ. Wedderburn. Alt. Gilmer. | | 


Eodem die. 
DOUGLAS conra her Huſbands PARISHIONERS. 


IN the cauſe, Iſobel Douglas, relict of the miniſter at Baderole, againſt 

the pariſhioners, it was found, that the had right to a part of the annat, 
tho' the was only his wife twenty weeks: Nor did they regard that a wo- 
men, by the law, can have no right to any thing belonging to her huſband, 
unleſs there be either bairns got of the marriage, or that it ſtand year and 


day after its ſolemnization ; and that a miniſter's relict can be in no better 
caſe than another man's relict, who by the law reaps nothing of her hu- 


ſband, if the marriage diſſolve within the year. All this was repelled, and 
the miniſter's relict, tho? but few weeks married, by the act of the General 
Aſſembly made at Montroſe 1587, ovght to have thare to the right of the 

annat. 


* 
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annat. Likeas, the relict and bairns were found to have full right to the 
whole ſubſequent year's ſtipend, if the mmiſter die after Michaelmas, with- 
out any confirmation; and that the miniſter's bairns have their ſhare, with- 
out being, made liable to their father's debts; and the annat is repute a free 
donation to the miniſter's wife and bairns, conferred on them 1fericordie 
cauſa ; yea, here, the bairns were preferred to the executor-creditor, com- 
pearing and diſputing for preference. 
Aft. Dalrymple. Alt. Wedderburs. 


This deciſion was in the Engliſh's time; but I ſuſpect the Lords has al- 
tered the ſame ſince the King's reſtitution. „ 


: Eodem dic. 
UDNEYT contra RICCART. 


. Laird of Udney againſt Riccart, and Riccart againſt Udney, pur- 
ſuing mutual actions of contraventions of lawborrows, and both li- 
belling right, and immemorial poſſeſſion, to the lands controverted, and 
being both in libellb. The Judges aſſigned to them both a day to prove 
their right, and poſſeſſion, before they would give anſwer to the deeds of 


contravention. 3s 
Act. Cilmar. Alt. Gilmer, 


Eodem dic. 


N. exhibitions, where the writs craved to be exhibit are referred to the de- 
fender's oath, the cuſtom is, that exceptions againſt the delivery, reſerves 


of the law, and the parties oath, muſt be firſt adviſed, before they can rea- 


ſon on the delivery. 


| Eodcm die. 
Lady CAPRINTON contra TENANTS, 


* Lady Caprinton purſuing her tenants for maill and duty to her, 
as infeft, on her contract of marriage, in the lands libelled provided to 
her by her huſband. Compears Anna Cunningham, (the cauſe was a 


double poinding), and alledges, She ought to be anſwered thereof; becauſe 


ſhe is in infeft in the lands upon a wadſet granted by Caprinton, containing 
a back-tack-duty, which was clad with poſſeſſion, in fo far as the Laird 


being back-tackſman, paid her yearly her annualrent, and which wadſet is 


prior to this liferent- ſeiſin. Anſwered, That Anna's right is but a baſe right 


never clad with poſſeſſion, and cannot be preferred to her, who is infeft, 


and in poſſeſſion before her, and all that Anna has is a perſonal action againſt 


the heir of Caprinton, for payment of the back-tack-duy, This was re- 
lled. | | | | | 
AQ. Heriot. Alt. Wedgerburn. | 


Eodem die. 
ERSKINE contra her TENANTS. 


1 Mary Erſkine purſuing for maills and duties, compears John 
Ramſay, produces his intereſt, and craves to be anſwered before her; 


| becauſe the ground of her infeftment is a compriſing led by her againſt the 
Earl of Buchan, which compriſing follows upon a decreet of poinding of the 


ground 
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ground for the bygones of annualrent, wherein the Lady Mary ſtood infeft 
by a baſe right flowing from her father, never clad with poſſeſſion till 1652; 
and to which decreet of poinding, the heritable poſſeſſor behoved to be 
called; which was not done. Anſwered, That James Ramſay, the ſon, 
was called to that decreet of poinding, he then ſtanding heritably infeft in 
the land, and being in poſſeſſion natural, and is compearing and proponing 
defences on his right. Replied, What his fon did, cannot prejudge him; 
becauſe he offered him to prove, that any right his ſon had, was with re- 
ſervation of his liferent; and that he was but his tenant, and ſo the purſuer 
| behoved to call the father. This was repelled, and the Lady ordained to 


be anſwered and obeyed. 
AQ. Nicolſon. | Reus Niſbet. 


| | | Eodem die. 
FARQUHAR contra MA CXKENZ IE. 


OI R Robert Farquhar purſuing Simon Mackenzie of Loflun, to pay to him 
8 1000 merks on a miſſive letter, wherein he deſires Sir Robert to forbear 
execution againſt ——, and he promiſed to ſce him paid. Alledged, The let- 
ter is noway relevant in law to infer payment againſt him, being only a com- 
pliment, and a promiſe to endeavour to get Sir Robert paid. This was re- 


pelled, and Simon decerned to pay the ſum libelled. 
Act. Trotter, Alt. Medderburn. 


Eodem die. 


IN the caſe of one Alexander, it was found that a ſervice is a ſufficient title to 
4 purſue a reduction and improbation, if the retour be produced cum proceſſu. 
Act. Maxwell. Alt. Gilmer. 


February 18, 1656. 
HARROW contra DICKSON. 


Dieren being ;purſucd by Harrow, as executor to her mother, to pay 
500 merks, wherein her mother was bound conjunctly with one Ram- 
ſay. Alledged, No proceſs for the whole ſum ; becauſe it is offered to be 

roven, that 200 merks thereof was paid; and for the remainder, no pro- 
ceſs on the bond, becauſe not being purſued within forty years, it preſcribes. 
Replied, That a part of the ſum being paid within the years of preſcription, 
it ſaves the bond from preſcribing ; and partial payment is a relevant inter- 
ruption of the law. Anſwered, Nothing can interrupt preſcription but a 
citation of the party before a Judge, which is not done, or an extrajudicial 
requiſition of the ſum within the years of preſcription. This was repelled, and 
the partial payment ſuſtained to interrupt preſcription for the reſt remaining 
unpaid. 5 


Act. Sme. Alt. Sinclair. 
February 21. 1656. 


contra 


A N Engliſh ſoldier having made a teſtament, wherein he nominate an- 
other ſoldier his legatar and intromitter with his goods, without 
mentioning his executors, it being ſubſcribed by another ſoldier for him, 
becauſe he could not write himſelf, it is craved to be reduced at the 


neareſt of kin's inſtance as null; becauſe neither ſubſcribed by the teſtator, 
| | | — 
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nor by a notary at his command. Azſæ ered, It was a privileged teſtament, 
being a ſoldier's, who of the law is not tied to ſolemnities. Replied, He was 
no ſoldier the time of his making the ſaid teſtament, and it was offered to be 

proven he was reduced. Which reply was ſuſtained, and a day aſſigned 


to prove. 
Act. Heriot. Alt. Ellis, 


February 22. 1656. 


JN a Reduction, this exception is competent; All parties having intereſt 
are not called, viz. the granters and authors of the right craved to be re- 


duced. 
ig Ezodem die. | 
| Miſtreſs of G RA contra POUR IE. 


HE Miſtreſs of Gray purſues Mr John F otheringham of Pourie, as 


heir-male ſerved and retoured to umquhile Thomas , to pay a 
thouſand pounds, with the ordinary annualrent thereof, conform to a bond 


granted by the ſaid Thomas and his curators to this purſuer's mother, 
wherein, after compt and reckoning, it was found there was reſting to her 


by the Laird of Pourie her fon the ſum acclaimed, for which, with conſent 
of his curators, this bond was granted. Alledged, No procels againſt the 
heir-male; becauſe there is an heir of line ſerved and retoured to the de- 
ceaſed Laird of Pourie, who behoved to be ſirſt called and diſcuſſed. Like- 
as, There is a reduction, depending, at the ſaid heir's inſtance, of this ſame 
bond, ex capite minoris &tatis et leſionis, which is prejudicial to this action. 
Replied, There is no neceſlity to diſcuſs the heirs of line, becauſe the heir-male 
had tranſacted and obliged himſelf to warraat the heirs of line; ſo that the rea- 
ſon why heirs of line are to be firſt diſcuſſed ceaſing, which is that they are 
obliged to relieve the heir-male of all burdens and debts belonging to their 
predeceſſor, the effect in law muſt ceaſe alſo. As for the reduction, nullo 
mods relevat ; becauſe, tho? the heir of line ſhould reduce it (as it is impoſſible, ) 


yet this defender Mr John being then a curator, and a ſubſcriber of the bond, 


and now fallen in to the eſtate by the deceaſe of the granter, he can never 
uarrel the validity of the bond. The Commiſſioners found no neceſſity of diſ- 


cuſſing the heirs of line, but declared they would hear the reſt of it in preſentia. 


| „ Eodem die. 
MUIRE contra WAKINGSHAW. | 


FO#xN MuiRE, as having a right from Gabriel Hamilton, who had right 
by aſſignation from John Wakingſhaw, purſues Mr James Wakingſhaw 
the father, to pay L. 100 ſterling, given by Gabriel the cedent for releaſing 
the ſaid John Wakingſhaw the ſon from ſlavery in the iſle of Barbadoes, and 
L. 20 ſterling lent him at his arrival here, upon a miſſive letter written by 
Wakingſhaw the father, and ſent to his ſon in Barbadoes, wherein he writes 
to his ſon, to agree with ſome merchant for his relief, and he would pay it 
out of the firſt end of his patrimony, which would fall to him by his mo- 
ther's contract of marriage, which he declares in his letter to be four tene- 
ments of land, and 5000 merks in money; to which letter Gabriel takes an 
aſſignation, and purſues as ſaid is. Alledged, Abſolviton from the ſums con- 


| tained in the bonds granted in Scotland againſt the father; becauſe no ſha- 


dow of obligement on the father's part to pay theſe ſums contracted in Scot- 
land. 2do, Abſotvitor from the ſums advanced for his ſon's relief in Bar- 
5 badoes, 
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| badoes, becauſe there is no perſonal obligement concluded againſt the fa- 


ther, nor any ground for an action againſt him in the ſaid miflive, but only 
a declarator, that his patrimony, if he any has, ſhall be liable therefor. 
To this the purſuer opponed his libel, and miſſive whereon it is grounded. 
And the Judges, after adviſing of the cauſe, decerned the father to pay the 
moneys contracted in Barbadoes, and aſſoilzied from the fums contracted in 
Scotland, reſerving action to the purſuer againſt the ſon therefor; and ſu- 
perſeded the payment againſt the father till Whitſunday come a-year. 

Vid. Haddington, 17th Dec. 1662. Libert, a Frenchman. 

Act. Hog, & Dunmuir. Alt. Dalrymple. 


Eodlem die. 


| Ho a reduction intented by of a bond granted for his releaſement 
from Barbadoes ex -capite minoritatis, &c. the defender was aſſoilzied 
from the reduction, becauſe the money was employed for ſo onerous a 


cauſe. 
| | Eadem die. 
Lady LANGTON contra Sir FOHN ROLL o. 


Y contract of marriage betwixt Sir John Rollo and the Lady Langton's 
daughter, Sir John is bound (becauſe of the ſum of 10,200 merks given 


to him in tocher, by the Lady with her daughter) to employ 12,000 merks 


to her, and the heirs gotten of the marriage, which failing, to Sir 
John himſelf. Sir John, after her deceaſe, marries another wife, and 


minding to give all to the ſecond wife's bairns, the Lady Langton, and the 
bairns of the firſt marriage, purſues Sir John their father, as heirs and bairns 
of that marriage, to employ the ſum contained in their mother's contract of 


marriage, upon lecurity to them, to be made forthcoming either after his 
deceaſe, or at the time of their marriage, &c. Aledged, The ſummons 
was not relevant, becauſe diſconform to the contract of marriage, bear- 
ing that ſum to be provided to the heirs procreate of that marriage, 
and not to the bairns: Now, heirs per verum naturam, they could not be, fo lor 


as their father was living; ſo that heirs in the contract, mult be underſtood, 


heirs ſerved and retoured, and not bairns. 2d, It were abſurd that heirs 


ſerved could purſue them to whom they ſucceed, becauſe pater et filius 


cenſentur una et cadem perſona, and a ſon may purſue himſelf, as well as purſue 


his father. Likeas, confuſiome tollitur obligatio, the heir of that marriage be- 
ing the perſon bound to fulfil the contract of marriage, and fo debizum ct 
crediturm confunduntur. Farther alledged, That in the reduction purſued at 
Sir John Seaton's inſtance, againſt his ſon, of an inhibition ſerved by his 
ſon againſt him on his mother's contract of marriage, whereby Sir John was 
tied to provide the heirs of that marriage to L. 100,000, it was found by 
the Lords in e that the heirs mentioned in the contract of marriage 
is always underſtood to be heirs ſerved and retoured, and not bairns, and that 
there could be no execution at the ſon's inſtance againſt the father while he 


was on life; for the caſe was put thus: A father provides to himſelf in hfe- 


rent, and to his ſon in fee, 200,000 merks; were it not abſurd to ſay the 
ſon ſhould have action againſt the father for employment of this ſum, the 
father being on life. Likeas, contracts of marriage look principally to the 


proviſion of wives, that, in conſideration of their tocher, they may have a 


conſiderable donation propter nuprias ; and in that reſpect, contracts are moſt 
favourable: 
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favourable ;. and when any thing is conceived in favours of the bairns, that 


is only to be exponed according to the ſtrict words of the contract, and is 
not extended beyond the literal ſenſe, as, in this caſe, the purſuer would in- 
ſinuate, by interpreting bajrns to be heirs; which is abſurd. - Replied, Ihe 
ſummons is moſt conform to the contract, and if becauſe by heirs in the 
contract are to be underſtood bairns demonſtratiuè, not qualificatè ſer ved aud 
retoured; and that, in contracts of marriage, uon tam verba contractus, quod 
mens contrahentium inſpicitur, whereby it is preſumed, that the parties- con- 
tractors intends the well and proviſion of their bairns, whether they be heirs 
ſerved and retoured or not; otherways all contracts of marriage ſhould be 
cluſory; for the tather, in his lifetime, may diſpone his eſtate, either to the 
bairus of the ſecond marriage, or to ſtrangers; and fo the bairns of the 
ſirſt marriage, when they fall to be heirs, ſhall have nothing to which they 


can be ſerved heirs, the father in his lifetime having defrauded them. The pur- 


ſuer alſo alledged ſeveral praQtiques for him. Auſwered to this, Incommodum 
non ſolvit argumentum. The Judges found the ſummons relevant at the bairns 
their inſtance, and decerned the father to employ the ſum acclaimed for their 
ſecurity, ſuperſeding execution agaiuſt the father during his lifetime, and re- 


ſerved his hferent. 
AQ. Dalrymple. Alt. Cilmor. 


N. B. This decifion was in the Uſurper's time; but it yet ſtands 
unreduced. ; 


Eodem die. 
WALLACE corra Earl of HARTFIELD, &. 


Au iacr of Faill, (this is Sir Thomas Wallace now) as having right 

from the committee of the ſhire of Ayr, by an act ſubſcribed under 
their clerk's hand, purſues the Earl of Hartfield, and Laird of Kelhead, for 
reſtitution of 400 cows ſent by that ſhire to maintain the King's army, 
then upon their. march to England, and the King being gone before that 
ſupply came, the cows were intromitted with by thir defenders, without any 
warrant. Alledged, No proceſs, unleſs the purſuer condeſcended on the names of 
the heritors to whom the cows belonged, and what was every heritor's propor- 
tion, and that he had right from theſe particular heritors to purſue this 


action. Anſwered, The purſuer had a warrant from the committee of the 


ſhire, and Mr James Dalrymple compeared for the haill heritors, and con- 
curred in the purſuit. Replied, They had no power at that time in a com- 


| mittee of the ſhire to determine any ſuch thing, being neither warranted by 


the Scottiſh authority nor the Engliſh. Item, That the ſhire of Ayr was 
not a corporation, as a college or a burgh, and ſo could not make a court, 
nor conſtitute a clerk, as the clerk of the ſhire, whoſe act can make no 
* judgment, as the public act of the ſhire. This buſineſs was 
. | 


Eodem die. 


A CT1oxs for houſe-mails, ſervants-fees, &c. preſcribe only quoad modum 
probationts by witnefles, but not guoad the verity of the debts 


themſelves. 
| H Eodem die. 
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{x ; MITE Eodem die. 
STEWART contra Laird of PHILORT H. 


TTENRIETTA STEWART, relict of a miniſter, purſuing. the Laird of Phi- 

11 lorth for payment of the bygones of her huſband's ſtipend, belonging 

to her as his executrix nominate in his teſtament. Alledged, The teſtament 

is null, not being ſubſcribed by the defunct, nor by a notary at his com- 

mand. Replied, The teſtament is written by a miniſter, who ſubſcribes as 
= witnels to the teſtator's diſpoſition of his will. Duplicd, That yet cannot 
1 make it have faith. Triplied, The miniſter knowing no better, and being 


ignorant of the ſolemnities of a teſtament, did ſubſcribe witneſs, in place of 
declaring the teſtator's infirmity, and that he gave him warrant to ſubſcribe 
for him. Likeas, by a poſterior declaration fince, the miniſter declared, 
under his hand, that he ſhould have ſigned the teſtament as de mandato MK 
teftatoris, having warrant from him to that effect, and that he had ignorant- 3 
ly ſubſcribed witneſs, not knowing the cuſtom. The minifter's ſubſcribed KM 
declaration was ſuſtained to make the teſtament valid, and ſo they ſuſtained & 1 


tbe relict's title to purſue on. 
Act. Maxwell, Alt. Gilmor. 


Eodem ate. 
HASTIE contra MARINERS. 


JOun HasTieg, indweller in Dundee, having delivered to one of the 

mariners of Captain Watſon's paſlage- boat, betwixt Leith and Burntiſ- 7 
land, a valiſe, within which there was L. 50 Sterling, and fome other things, MR 
at his going on ſhip- board at Burntifland, and, at his arrival at Leith, craving 5 
his valiſe from the mariners, they deliver it to him with the ſtrings out, and 
the L. 50 Sterling taken away; whereon he arreſts the boat, by taking her 
wings from her, and conveens both the maſter of the boat, and the mariners, 
and Captain Watſon the exercitor of the ſhip, to make payment and reſti- 
'tution to him of.the L. 50 Sterling, ſtollen from him out of his valiſe, de- 
- 'livered to them at Burntiſland, which was received by one or other of them, 
and ſo who are by the law bound to deliver the ſame, J. 1. Y. 1. D. naute 
caupones, &c. dle recepto tales tenentur, ne alioqui cum fit neceſſe fidem eorum 
ſequi, et res eorum ci ſtodiæ committere, occafio eis detur cum furibus quos recipiunt 
coeundi, niſt pradixerint ut quiſque vectorum et hoſpitum res ſuas ſervent, 
aliter cuſtodiæ nomine tenentur, etfi dolo et culpa careaut. This purſuit 
'being moved before Engliſhmen, who were then preſent Judges of the 
Admiralty, they ordained the libel to be proven by witneſſes, before they 
would diſcus the relevancy thereof. The mariners declared on oath, That 
the valiſe had weight when they got it, and that it was lighter when they deli- 
vered it at Leith. The hirer declared, that when the valiſe arrived at Burnt- 
iſland with the purſuer, it had the weight of 1000 merks, and that he was verily 
perſuaded it was his money. The Gentlemen that came alongſt with them in 
the boat, declared, that the valiſe, in the moving of it from the houſe to the 
boat, made a ſound like money. The purſuer deſired in this caſe, that his 
own oath might be taken in ſupplement, as is cuſtomary in Scotland, in ſuch 
caſes, as ſpulzie and theft, which was refuſed ; and the whole proceſs with 
the probation, being remitted to a jury, they aſſoilzied the defenders from 
the purſuit ; which report of the jury was ratified by the Judges of the 

Admiralty, and fo the purſuer loft the cauſe. | 

AQ. Cilnor. Alt. Nertingbam, Engliſhnan, & Paip. 
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It ſeems the purſuer loſt the cauſe upon the defect of probation ; for by 
the tenor of the civil law, Qui nautas quaſi inſtrumenta navis adhibet curare 
| debet 
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debet ut omni culpa, et omni vitio careant, nam vitioſa inſtrumenta imputantur 


culpe magiſtri navis et exercitoris, I. finalis p. 4. et 5. D. nauiæ caupones, &c. 


That the Admiral would not ordain the purſuer to ſwear in ſupplement, as 


uſe is in caſes of this kind, is very ſtrange. 


| Mar 6. 1650. 
MASON conta FLEMING. 


| Mozvzus Maso, a factor in Rochell, having arreſted a ſhip be- 


longing to Thomas Fleming, whereof Thomas Bounting was mer— 
chant, aud commiſſionate from Mr Fleming, the owner both of the bottom 
and goods, to unload the ex ported goods, to reload with ſalt, and to do all 
other things neceſſary for the voyage as if he were preſent himſelf. This 


Mr Fleming was debtor to Maſon in two bonds, one of L. 3000, another 


of L. 2000. Bounting the factor and commiſſioner, ſinding this arreſtment 
impeditive of his voyage, he makes an agreement with Mr Maſon, wherein 
Maſon diſcharges the arreſtment, and hazards with Bounting L. 3600 upon 


policy of groſs- adventure (this policy, &c. is, when not only the ſhip, but 
the goods are engaged, and the party has his hazard in both; whereas bot- 


tomry is allenarly when the ſhip is hy pothecate) of that L. oo owing to 


him by Mr Fleming his conſtituent, and diſcharges him pro tanto: On the 


other hand, Mr Bounting, as commiſſioner, hy pothecates the ſhip, and 
obliges him to make him ſharer of the product of the gain of that voyage. 
to be had or got either upon the bottom, or the goods imported to Scot- 
land. Whereupon Mr Maſon calls Mr Fleming on this indenture of bot- 
tomry, to pay to him this L. 3600, at 248. the livre, as he who is bound in 
law to ſtand to the paction made betwixt him and his commiſſioner Bounting. 
Alledged for Fleming, Bounting has tranigreſſed the bounds of his commil- 
lion, not having any power from him to hypothecate the ſaid ſhip for his 
debt, nor yet by the maritime law could he contract debt upon bottomry, 
ſince, by that law, that is only competent to the ſkipper and maſter, and not 
to the factor, and not for every cauſe, but only in particular caſes, as. when 
a maſt fails, or an anchor is loſt, or a bowſprit ſplit, or the like: In the 
which caſes, tho” the ſkipper have no commiſſion, yet he may contract upon bot- 
tomry, and by it the exercitor navis in law is bound; but, in the caſe of a factor 


or commiſſioner, who ought not to go beyond the bounds of his commiſſion, 


It is inauditum to ſay, that he can bind the ſhip for payment of the con- 
ſtituent's debt, he not being commiſſionate thereto as a maſter of a ſhip. 
On the other hand, aledged, That the factor having an ample commiſſion to 
do every thing as if Mr Fleming were preſent, and being mandatarius, he 
might very well remove all impediments of his voyage and advantage, as this 
arreſtment made by Mr Maſon was ; and herein Mr Fleming cannot alledge 
he is wronged, fince Bounting ranquam optiuus paterfamilias had done for 
Fleming's advantage er utiliter, having inſured L. 3000 to his conſtituent ; 
for, if the ſhip had been taken, or caſt away, Mr Mafon would have loſt 
ſo much money, and Mr Fleming would have gained as much. The 
Admiral, after diſpute, aſſoilzied the defender, and found that Bounting 


could not upon bottomry bind Mr Fleming, being only a factor. 
AR. Cilnor. Alt. Trotter. . By 


| | | March 10. 1656, 
HOG contra F A C K. e | 


H a ſkipper on the coaſt- ſide, being freighted by James Jack in 
Perth, for carrying ſugar and tobacco to Perth, and being neceſſitate 
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ſtorm to run into St Andrews bay, whereby to preſerve the goods, he loſt 


both his anchor and cable, conveens this Jack to pay him L. 25 Sterling, as 
the loſs ſuſtained by him in this voyage; he thereby, to his own detriment, 


preſerved the defender's goods, which, by the maritime law, he, as the mer- 
chant and owner of the goods, ought to make up; even as if /evande navi, 


gratia, any part of the goods had been caſt into the ſea, there behoved to 


have been a mutual contribution among the merchants of the goods to 
make up his loſs whoſe goods were caſt out. This plea is in ſea terms cal- 
led average. Alledged, Average is not due, but where there is charter- 
party ; which was repelled, the voyage being but from port to port in Scot- 
land. 2do, Alledged, His goods were ſpoiled, and were not preſerved from 
water. Thereon the Admiral iſſued out a commiſſion to ſome ſkippers and 
merchants to take trial of the loſs, and to report their judgment therein. 
This action for average has a clear warrant in the civil law, Toro T. D. de L. 
Rhodia de jactu, (as alſo the foreſaid contract of bottomry is grounded there- 
in) preſertim l. 1. for it is reaſonable that every owner of goods in the ſhip 
ſhare alike in the loſs, ſince the lightning of the ſhip tends to their common 
utility, and that the goods that are caſt is for ſaving the reſt ; therefore the 
owner of the caſt goods has an action of the law againſt the maſter to re- 
tain the haill goods, until they make up the proportion of their Joſs; ſed ſi 


navi jattu levata, poſtea tempeſtate pereat, nibil contribuendum, niſi merces extra- 


hantur. And, in the eſtimation of the goods that are ſafe, the price ought 
to be not according to that they were bought at, but according to what 


they are preſently worth, J. 4. p. finali D. eod. tit. Item res jalte fiunt domini, 
quia non cenſentur fro derelicto, 1. 2. p. finali D. eod. tit. All theſe actions 


of bottomry, average, and the like, are called prætorian, becauſe they flow 


not directly from the law, but from the authority of the Prætor, who had 


power attoner dare ad inſtar, et ſimilitudinem civilium actionum. And this 
action of average is not directly warranted by the law of the Rhodes, but 


only n par itate rationts, the equity and ground thereof is drawn. 


| June 10. 1656. 
Tutor of DUFFUS contra LESLTE. 


7" E tutor of Duffus purſuing Sir John Leſlie, as heir to his father, who 


was tutor to the Earl of Rothes in a ſale of lands, for regiſtrating the 
contract betwixt him and the Earl and his tutors. Excepted by Sir John, 
This contract cannot be regiſtrate againſt him as heir to his father, who 


was tutor to the Earl; becauſe the Earl had action of reduction, depending at 


his inſtance, againſt the tutor of Duffus, of this ſame contract, which is prejudi- 


cial of this action of regiſtration. Anſwered, Tho' my Lord prevailed in 


his reduction ex capite minoritatis, &c. yet he behoved to have regiſtra- 
tion againſt Sir John, who is heir to him who was not minor. The Lords 
found the reduction prejudicial. | 

AQ Nicolſon, Alt Gilmer. 
Juue 11. 1656. 
Earl of ROXX BURG H and his MINISTER. 


TY E Jadges found themſelves competent to rectify and reduce an en- 


ormous valuation and locality impoſed upon heritors. 
Act. Gilmer, Alt. Elke, 


Eodem 
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8 Eodem die. 


NE Carmichael purſuing the Laird of Wedderburn, as heir by progreſs 
to , to pay the ſum of found that a tack of lands for a year, 


tho' otherwiſe probable by witneſſes, cannot be ſuſtained ad hunc efectum, 


to make one ſucceſſor titulo lucrati vo, &c. 
Act. Gilmer, Alt. Norwell. 


June 16. 1656. 
RUTHERFORD contra Maſter of ROL LO. 


Naeſmith, purſues the Maſter of Rollo to pay L. 400, conform to a ſub- 
cribed accompt betwixt him and the ſaid James, Excepted, Compenſation 
againſt James Naeſmith ; becauſe he js reſting a greater ſum to Mr Lau- 
rence Rollo, conform to James Naeſmith's bond; to the which bond Mr 
Laurence made his brother the Maſter aſſignee. The way of conveying 


1 80 RUTHERFORD for himſelf, and as aſſignee conſtitute by James 


this ſum is ſomewhat long and tedious ; and, therefore, the Judges, before 


anſwer in the cauſe, ordained Mr Laurence his oath to be taken ex officio 


upon the truth of the thing itſelf. 
AR. Nicelfor. Alt. Maxwell, 


Eodem die. 
CRAIG contra Lord TRAQUATR,. | 


1 CRATG, as executor to Doctor Craig, purſues Lord Traquair lo 
=== oy | 


L. 4000, conform to a bond granted by Traquair and Queenſberry 
thereanent, and left by way of teſtament to this purſuer as executor. 
Doctor Craig's heir of line compears, and deſires to be admitted for his in- 
tereſt, and alledges, this ſum cannot belong to the executor ; becauſe the 
bond being heritable, it cannot be diſponed by teſtament, but muſt, de jure, 
pertain to the heir of line. Anſwered, Tho' the bond be heritable accor- 
ding to the law of Scotland, yet the teſtator being a deniſon of Eng- 
land, and the ſum being lent in England, and the defun&t dying in 
England, the way of ſucceſſion to that ſum muſt be regulate accor- 
ding to the law of England, which permits men to diſpone on lands 
and heritages in teſtaments, cum nomina debitorum ſequantur perſonam credito- 
ris. Anſwered, That he being born and bred in Scotland, the debtors being 
Scotſmen, the ſecurity being according to the law in Scotland, the way of 
ſucceſſion to the ſame muſt be only according to the Scots law, and not 
the Engliſh ; juſt as a Frenchman, dying in Scotland, and having heritage 
in France, his heir muſt have his eſtate according to the French law, and not 
the Scottiſh ; and for this ſeveral practiques were alledged. This purſuer pur- 
ſued alſo as heir of conqueſt; and it came to be debated, Whether this bond 
belonged to the heir of line or of conqueſt ; and, after much contention, it 


was found to belong to the heir of conqueſt. 


Act. Nicolſon. Alt. Niſbet. 


June 17. 1656. 
ALEXANDER contra FOHNSTON. 


JN the foreſaid action, Eliſabeth Alexander contra Mr Samuel Johnſton; 
Alledged, No proceſs againſt Mr Samuel; becauſe he, being but a cau- 
tioner in a ſuſpenſion for Liberton, which was never diſcuſſed in the principal 


I ſuſpender's 
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ſuſpender's lifetime, is now ceaſed, the condition of the bond of caution 
being, that in caſe the principal ſhould be found his debtor in his lifetime, 
that he as cautioner ſhould make payment; which condition ceaſing, by the 
death of the principal ſuſpender, the bond of caution is null quoad the cau- 
tioner. It was debated, if a bond of caution in a ſuſpenſion be ſuch a con- 
ditional obligation as is not tranſmiſſible to the cautioner's heirs, the ſuſ- 
penſion never being diſcuſſed in the principal's lifetime. Alledged for the cau- 
tioner, That before the act of Sederunt in 1650, it was indubitati juris, that 
the cautioner was free, the principal not being diſcuſſed in his lifetime ; but 
ſince that act, there is no doubt but the cautioner is bound. This was re- 


ferred to be heard in præſentia. 
AR, Gilmer, Alt. Fletcher, 


| Eodem die. 
BO RTHVIC KS coma W AUCHOPS. 


IN the forefaid declarator of redemption, Borthwicks contra Wauchop : 
1 Alledged, No declarator againſt Couberry-hill; becauſe the order of re- 
demption contained in the reverſion, which is ſtricti juris, is not kept, where- 
in theſe lands are declared redeemable from Wauchop, on payment or con- 
ſignation of 300 merks in ſo many ſalutes, (a ſpecie of gold worth L. 18) 
in ſo many 18 8. pieces, and other ſtrange coin, which cannot be got 
now; and fo the purſuer, not obſerving the order preſcribed by the reverſion, 
cannot, on the ſaid requifition, intent a declarator of redemption; and ſo 
the queſtion came in to be diſcuſſed, whether it was pecunia talliata or &ſti- 
mata; and whether, in contraftu mutui mutuatarius tenetur, idem ſpecie reſts. 
afuere mutuanti, or no? This was long debated in the Inner-houſe; but the 
Judges, after all the diſpute was ended, declared the lands to be lawfully re- 
deemed, by the conſignation of 300 merks in gold and filver, and found the 
bond of the reverſion to be ob/igatio generica, not [pecrfica. | 
Ad. Nicolſins Alt. Gilmor. 


June 26. 1656. 
BET TIE contra 


n BETTI E, merchant in Edinburgh having conveened be- 
fore the Admiral, in the King's time, before the Engliſhes came in, to 
pay L. 2000 which he had paid for the defender, and was contracted on 
bottomry; and having found John Johnſton and ' Mr Meikle cautione:s 
judicio fiſti et judicatum ſolvi, he thereafter calls the principal debtor before 
the Engliſh Admiral to pay the ſaid ſum five years after the foreſaid cau- 
tion was found in the King's time, and the ſaid Admiral (as their cuſtom is) 
ordained the parties to ſubmit the queſtion betwixt them to merchants, who 
thereafter decerns the principal debtor to pay the ſaid ſum to - Bettie: 
Upon the which action and decreet-arbitral, Bettie, by way of action, con- 
veens both the principal debtor and the ſaid cautioners to pay to him the ſaid 
ſum contained in the decreet-acbitral. Alledged for the cautioners, Abſol- 
vitor, becauſe they being cautioners to the Scots-Admiral, before whom the 
purſuer had tabled this purſuit once, and had deſerted it without wakening 
the ſame of new again before the Engliſh Admiral; and fo, not being 
idem ſpecie preceſſus, the cautioners muſt be free. 246, Eſto it were idem 
ſpecie, &c. yet the purſuer and the principal debtor having ſubmitted the 
lame, and a decreet-arbitral following thereon, and not having purſued the 
ame before the Admiral, nor obtaining a ſentence againſt the principal 
ELIE be | : debtor, 


E NE LI 7 8 


debtor, they cannot be conveened to pay the debt as cautioners juſticio ſiſti, 


&c. Anſwered, It is idem ſpecie proceſſus, ſince it is idem forum, idem actor, 


idem reus, et cadem materia; and the ſubmiſſion was made by the Admiral, 
and was no voluntary act of the parties. Duplied, The Admiral could not, 


without the parties own conſent, delegate a judge for any, being but a dele- 


gate judge himſelf. The Judges found the ſecond member of the exception 
relevant, and aſſoilzied the cautioners, in reſpect of the ſubmiſſion and de- 
creet following thereon. | 2 


Eodem die. 
HE Lady Lochtour, being called as vitious intromiſſatrix with her huſ- 


band's goods, deſires the purſuers would condeſcend on what ſhe in- 
tromitted with, and, noways granting the intromiſſion, the craves the benefit 


of the act made by the Judges in 1653, whereby the certification of vitious 


intromiſſion is declared to be only the double of what is proven. And ſo it 
came to be debated, Whether the faid act, made for regulating of commif- 
ſaries, and other inferior courts, in caſes of this kind, did extend to purſuits 


tabled before the Lords, who are the ſupreme court, and if an act of this 


kind might be made in prejudice of a conſuetudinary law, which, in force, 

is equivalent to an act, and if it can look backward to intromifſion before the 

act, vzz, to ſuch who before the act were decerned vitious intromitters, or only 
to ſuch as are purſued eo nomine after the act? 


Eodem die. 

A „ e of teinds is purſued by againſt the Lady Ballevin. 

lledged, Abſolvitor, becauſe ſhe intromitted, by virtue of a tack flow- 
ing from Sir James Stewart, who had right by aſſignation from the 
titular. Anſwered, Non relevat ; becauſe, long before your aſſignation, the 
purſuer had, before the Commiſſioners for valuation, obtained decreet againſt 
the cedent for the valued bolls; and fo ye had no reaſon to meddle cum 
ifi corporibus. This was found relevant, and decerned. Then it was offer- 
ed to be proven, That, at the purſuer's direction, ſhe meddled with the 
teinds; which was found relevant to be proven, ſcripto vel juramento partis, 
and no otherways. | | 


e June 24. 1656. 
Lady AN GUS contra the EARL, 


PE Lady Angus purſuing the Earl of Angus's ſon, her ſtepſon, for 
implement of her contract, as heir, or lawfully charged to enter heir to his 
father. Alledged, There is a reduction of this contract intented by him, as heir 
of proviſion, which is prejudicial to this. This was repelled. Then alled- 
ged, He was content to renounce to be heir ad hunc of um, that the Lady 
might bruik all the eſtate belonging to his father, except what was pro- 
vided to him by contract of marriage betwixt the Earl his father and his 
firſt Lady. Anſwered, He behoved to renounce to be heir, without any 
valification at all, being actus purus, qui nec admittit diem nec conditionem. 
Tuts was deſired to be heard in the Inner-houſe. | 
Act. Nico!/ex. Alt. Gilmer. 


Eodem | 
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Eodem die. 


SMITH contra 


8 IR John Smith, having obtained decreet againſt the heritors and life- 
renters of the ſhire of Dumfries, to pay him two months maintenance, 
he is ſuſpended, and a reaſon is produced of his decreet, on this reaſon, That 
it is null, being given without any probation, or condeſcending particularly 


on the names and firnames of the defenders, and without ſpecifying the par- 


ticular quantities owing» This decreet was ſuſtained, the purſuer being ſpe- 
cial. on the heritor's valuation. 


8 June 28. 1656. 
CARMICHAEL contra MUIR, Oc. 


Giro MunxkAv having taken a ſhip with ammunition from the Engliſh 


the time of the late troubles, and having, diſpoſed thereon, and got Sir 
Daniel Carmichael's bond for the commodities ; the, after the Engliſh had 
ſubdued this nation, aſſigns the bond to this charger James Muir; and Sir 
Daniel ſuſpending on double poinding, as being troubled by the Commiſſi- 
oners for the commonwealth on the one hand, and the ſaid James on the 
other, it came to be diſputed, whether the commonwealth. ought not to have 
their own back again, and be preferred to any other party whatſoever. The 
Commiſſioners 3 the aſſignee, reſerving the commonwealth's intereſt 
againſt the cedent. | | 


Eodem dic. 


plantation of kirks, and viſitation of colleges, conveens the council and 
community of the burgh of Stirling, to pay 1400 merks, as the modified 


ſtipend, due by them to the ſecond minilter of Stirling. It is to be obſer- 
ved, that this purſuer was neither called by the people nor the preſbytery, 


and therefore ſhunned to purſue as miniſter, but as having warrant from the 
Commiſſioners, as ſaid is, leſt his call. ſhould come in queſtion. Alledged, The 
Commiſſioners orders and warrants-of this kind was to be underſtood, where 


there had been a ſtipendiary miniſter, or a perſon who was titular to the 
teinds, by whoſe deceaſe the benefit being vacant, the Commiſſioners had 


power to authoriſe any they pleaſed; but, there being no modified ſtipend 
here, due by the town of Stirling, nor any teinds in the pariſh for making 
up a maintenance to a ſecond miniſter, it is againſt reaſon to compel Stirling 


to pay a ſtipend to a ſecond miniſter; eſpecially conſidering that any ſtipend 


they paid to former miniſters, that was by the benevolence of the crafts, 
who cannot be forced to pay a ſtipend to any miniſter but ſuch as they are 


July 1. 1656. 
WEIR coma DENNISTON. 


1 RE was a bond granted by Mr David Denniſton to Beſſie Weir, 
obliging himſelf and his heirs to ſet her a tack of a tenement of la nd 
during her haill lifetime, for payment of 20 ſhillings ; but does not ſet it per 
verba de preſenti, but only that he ſhall ſet it. Thereafter Mr David infeft 

N e his 


MN Robert Rule, as having warrant from the Commiſſioners for the 


6 
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his wife in liferent in that tenement, who, after her huſband's death, purſues 
a removing againſt this Beſſie ; who ſuſpends, That ſhe having areal right to 
that tenement, by her tack, long before the purſuer, and was in poſſeſſion. An- 
fwered, Any right ſhe had was but a perſonal obligement againſt Mr David and 
his heirs to fulfill that tack, and could not prejudge her liferent, ſhe ſtanding 


infeft on Mr David's reſignation, the tack being only fer verba de futuro, 
ut ſupra. The Judges found not this tack a right ſuch as to maintain her 


in her poſſeſſion, againſt a ſingular, being but a perſonal obligement, for 


which the had a perſonal action competent to her againſt the heirs of the 


granter. , | 
Act. Nieo/ 7}; Alt. Cilmor. 


Eodem dic. 


CONTI (3 | montane 


1 


IN the Inner-houſe, it was found, in a purſuit of a pupil againſt his curators, 
1 that all the curators who have ſworn and accepted, and have in ſome part in- 
tromitted with the pupil's intereſt, are not liable in jolidum therefor, but only 
according to their intromiſſion, contrary to the civil law, and the former de- 


Ciſions of the Lords of Seſſion. 
Ad. Dairymple, Alt. Gilmer. 


 Fuly 2. 1656. 
MU I R contra WALLACE. | 


18 a purſuit, betwixt Mr Hugh Muir and Wallace, it was found, that a 


proviſion made by the father to his daughter, in contemplation of mar- 


riage, is not a forisfamiliation of the ſaid child, unleſs ſhe declare the accept- 


tation of that proviſion to be in full contentation of all bairns part of geir, 


portion- natural, &c. and if the proviſion do not ſeclude her from being a 
bairn of the houſe, ſhe has a legittima with the reſt of the bairns unmar- 
ried, but ſo that ſhe muſt confer bona precepia tam mobilia quam immobilia with 
the reſt, or elſe the reſt unprovided muſt have as much as the other got be- 
fore they divide ; the reaſon whereof is, becauſe, whatever the father pro- 
vides his daughter to, in his lifetime, preſumitur donare fine deductione ligiti- 
me ; and this is agreeable to the civil law. x 
Act. Ni/bet. Alt. Wedderburn. 


g July 3. 1656. 
MAXWELL contra MAXWE L LI. 


LxXANDER MAXWELL grants a bond, to Griſſel Maxwell his daughter, 

and the bairns gotten of her body, for 2000 merks. Grizel's huſband 
being a prodigal young man, grants a diſcharge of this ſum: After his deceaſe, 
Grizel and her bairns crave the faid ſum of her father's heir; who alledges, 
That he as heir could not be decerned to pay that ſum, but muſt be aſſoilzed ; 
becauſe Grizel's huſband, as dominus bonorum uxoris, had diſcharged it. An- 
ſwered, He had but a naked liferent of that ſum, and ſo his diſcharge could 
not liberate the defender, the bairns only being fiars. Replied, By the con- 
ception of the bond, bearing it to be payable to Grizel, and the bairns of 
her body, the mother was fiar of the ſum, and not the bairns only; and 
ſo the huſband, jure mariti, might diſcharge it. The Judges found the 
bairns fiars of the ſum, and not the mother, ſo would not admit the diſ- 
5 K | Charge: 
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charge: This was the rather found, becauſe ſhe was a poor miſerable wo- 
man, and her huſband was a prodigal. 
Act. Oliphant, Alt. Heriot. 


| July 4. 1656. 
SPITTIL E n HAT S. 


R Theodore Hay, as principal, and Mr Alexander Spittle, as caution- 
er, grants bond to Sarah Spittle for 3000 merks, which bond was 
heritable, and aſſigned by her, in lecto ægritudinit, to her mother, who 
charges Mr Theodore to pay it to her as aſſignee, and, without recovering 
payment, dies. Thereafter James Spittle ſerves himſelf heir to this Sarah, 


and conveens the reli& and executors of Mr Theodore to pay this debt, who 


id him the ſum, after ſentence recovered againſt them, and reports his 
diſcharge. Long after, one Home ſerves herſelf heir to Sarah's mother, 
who was aſſignee to that ſum, and as heir to her conveens Alexander Spittle 
the cautioner; who alledges, Abſolvitor, becauſe the relict and executors of 
the principal has paid. it to Sarah's.heir, by virtue of a ſentence againſt them. 
Anſwered, The principal debtor's executors had indebito paid that ſum to 


| Sarah's heir; becauſe ſhe was denuded of the right thereof in favours of her 


mother, before her deceaſe.; and the mother had intimate the aſſignation in 
the cedent's lifetime to the principal, by cauſing charge him with horning 
to pay it ; and fo any alledged .payment made to Sarah's heir, after they 
knew ſhe was denuded, can never liberate the cautioner. Anſwered, The 
intimation was but perſonal, and died with the perſon to whom it was -inti- 


mate, and did not put the relict in mala fide to pay the debt. Item, The 


defender takes inſtruments on the alledgeance, bearing the aſſignee to have 


intimate her aſſignation by horning, by doing whereof the bond became 


moveable; and ſo belongs to the aſſignee's executor, and not his heir. 
Anſwered, It is jus tertii to the defender, and they will warrant him, by find- 
ing caution. The Judges found the cautioner liable in payment of this 


debt to the aſſignee, reſerving. him action againſt the heir for repetition, 
Act. Sinclair. Alt. Gilmer, rs 


ew, Eodem die. 
FORBES contra C RAIGIE VAR. 


ORB Es, having recovered a ſentence againſt the heir of Craigiewar for 
payment of 2000 merks, it is ſuſpended, becauſe the bond is conditional, 
cither to pay him 2000 merks, or to give him a right to the teinds of Bannagaſk, 
and the decreet concluding abſolute payment of the ſum without this condition, 
is null. Anſwered, The bond is an abſolute bond, wherein Craigiewar is 
bound to pay 2000 merks pure, and was not contracted ſub ulla conditione ; 
for, there is a difference in law betwixt a bond que contrahitur ſub conditione, 
and a bond gue fab conditione reſolvitur ; and unleſs ye lay the condition 
was performed, 'which reſolved the bond, the bond muſt be .repute a pure 


abſolute bond; but To it is, the condition was not performed .betwixt and 


the term prefixed . thereto; and ſo there is us quæſitum pure to the pur- 
ſuer. The bond was opponed as conditional, and for the not perform- 
ing of it, the defender is willing yet to do it, and nihil tibi deft. 


Eodem 


WE 
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Eodem die. 


MI N7 O S E contra MO N R b. 


1 purſuing Monro as heir, at leaſt as behaving as heir by in- 

tromiſſion, &c. to Monro of Foullis, to pay 2000 merks owing by 

the Laird of Foullis. Aledged, No proceſs againſt him, becauſe he being 
but the apparent heir of tailzie, he cannot be conveened for any debt, nei- 
ther as heir nor intromitter, till the heir of line be firſt diſcuſſed. Anſwered, 
There is no neceſſity to do that here, nor can he be heard to alledge it; 
ſeeing he has married the heir of line, and ſo behoved to compear and an- 
ſwer for his wife, they being una et eadem perſona, The Judges aſloilzied 1 
the heir of tailzie, though he had married the heir of line, and ordained her | | 
to be firſt diſcuſſed. 1 | - | 


| Eodem dic. | 
Lady LANTON contra the LATRD. 1 


FH E Lady Lanton purſuing the Laird and his tenants for abſtracted 
multures, ſhe being liferentrix of the mill cum multuris. Anſwered, No 
abſtracted multures, becauſe there was no mill the years for which theſe 1 
multures are craved. The defender was deſired to condeſcend quo modo there 1 
was no mill.; whether by want of water, or for want of wheels, and other 
materials, and to tell quando? For if he would condeſcend it was for want 
of water, it was offered to be proven it was the Laird's fault, he having uſed 
violence againſt theſe who came.in the Lady's nameto help the current of the 3 
water to the mill. | 4. 9 


July 4. 1656. 
BURNET contra K IL RAI X. 


R WILLIAM BURN ET, as donator to the ward and marriage of the 

1 Laird of Kilraik, purſuing him to pay L. 100 yearly as the taxt- ward 
of his lands during the ward, and a L. 1000 for the avail of the marriage, . 4 
which was ſo taxed. Alledged, No proceſs for the marriage; becauſe the 
Protector's act had diſcharged caſualities falling to ſuperiors by ward or mar- 
riage of vaſſals being minors. Anſuered, The ſaid act concerns only caſu- = | 
alties ſince the date thereof, and not theſe that fell before the act. Replied, . 
The donator to the marriage cannot crave the benefit thereof, becauſe the | 
minor is not marriageable, being but an infant of nine or ten years old; and 
he cannot purſue, until the vaſſal be marriageable, though the ſaid act 
wholly diſcharges the ſame. Anſwered, It imports not, whether the minor 
be marriageable or no, but if at the time of the ward he be minor unmar- 
ried, the caſualty of the marriage falls to the ſuperior his donator ; for, po- 

_ rentia, not actus is reſpected. This cauſe was ordained to be heard in the 
Inner-houſe. 5 ; | | 

AQ, Fleteber. Alt. Nicolſon. 
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| Eodem ate. 


The Earl of KINGHORN contra 


TAE Earl of Kinghorn, as infeft in the teinds of the pariſh of, Oc. 
purſues a ſpuilzie thereof againſt the tenants poſſeſſors thereof, &c. 
| Alledged, 


n 
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Alledged, No ſpuilzie, becauſe my Lord had- no right to the teinds, his ſei- 
ſin bearing him only to be patron of the ſaid kirk, and to be infeft cum deci- 
mis garbalibus ei ſpectantilus, which EI had relation to another kirk immedi- 
ately before, but not to this. Anſwered, That though he were not infeft 
cum decimis, yet, being patron, he has right to the teinds libelled, by act of 
parliament made in 1649, providing, that the patrons of kirks ſhall have 
right to the teinds of theſe kirks, and ſhall belong to them heritably. This 
was ſo found. | 5 17 „ | $ 

Add. Trotter, Alt. Gilmer. 
July 20. 16 56. 


ALEXANDER cora JOHNSTON. 


JN the foreſaid action of Alexander and her ſpouſe, againſt Mr Samuel 

Johnſton, as cautioner in a ſuſpenſion for the deceaſed Laird of Liberton, 
the Judges found, after much diſpute in the Inner-houſe, that a ſuſpenſion 
not diſcuſſed in the ſuſpender's lifetime, the cautioner in the, ſuſpenſion is 
free, becauſe, by the conception of the bond of caution in a ſuſpenſion, it 
was found, that the cautioner was bound only. conditionally, viz. That, in 
caſe, after the diſcuſſing of the ſuſpenſion, it be found, the principal ſuſpen- 
der ſhould pay the ſums charged for, that he, as cautioner for him, ſhould 
pay it, or cauſe him pay it, conform to the Judges decreet to be given 


thereanent; which not being done in this ſuſpender's lifetime, the cautioner 


is free; a conditional obligation being merely perſonal, and the rather be- 

cauſe the caution was found long before the Lords act of Sederunt in 1650, 

declaring. cautioners to be liable to the debt charged for, albeit the ſuſpen- 

ſion be not diſcuſſed in the ſuſpender's lifetime. 5 e 
Act. Wedderburn. Alt. Nicol/or. 


Fuly 18. 1656. 


contra K E R. 


A Norew KR on deathbed nominates. John Ker, his baſtard-ſon, 
I his executor and legatar, before the miniſter of the pariſh, ' and 

ſome. other gentlemen, and, after he was dead, the miniſter, by way of 
inſtrument, extends a teſtament, conform to the declared mind of the de- 
funct in tertia perſona ; wherein this John is executor and ſubſcribes the ſame, 
declaring that to be the mind of the dead. This teſtament, being craved to 
be reduced, becauſe it was null, in ſo far as it being only a nuncupative 
teſtament, a by way of inſtrument in tertia perſona, that ſuch a day, 
ſuch a man named ſuch a man to be his executor ; whereas a valid teſta- 
ment ought to be in prima perſona, and ought to be read to the teſtator, and 
either ſubſcribed by himſelf, or a notary, or miniſter de mandato reftatoris ; 
none of which is here done: Item, It is compiled after his deceaſe. Anſwered, 
The purſuer had homologate the teſtament, and theſe ſolemnities of being 
read to the teſtator, ſubſcribed by him or a notary, bearing de mandato, &c. 
are not neceſſary in our law, and that it was ordinary in Scotland to extend 
teſtaments after the teſtator's deceaſe, and to ſubſcribe for them; yet the 
Judges reduced the teſtament, and found it null. 

AR. Men. Alk. Cilror. 
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. Y | | Eodem 4 
Fo — contra Laird of PLUSCARDY. 


HRE was a bond given by the Lady Grange to her bairns gotten of 
'E her firft huſband, wherein ſhe ties herſelf to pay them yearly 600 merks. 
This bond being delivered to the Lady Lanton her mother the time of her 
contract with the Laird of Pluſcardy, and the tutor of Grange's bairns craving 
a fight of it from the Lady Lanton, to whom it was intruſted, not to be 
given up either to the bairns tutors, or. themſelves, without their mother's 
confent. It was put in the. regiſter, and the extract returned to the Lady 
Lanton ; whereon the children, after their pupillarity, and 7: conſinio major i- 
tatis, charges Pluſcardy, for his intereſt, to pay this 600 merks yearly {ince 
the date of the bond ; who ſuſpends, and intents reduction of the bond, on 
this reafon, That it was null, being given by a woman 50% contratta ſponſalia, 
and a promiſe of marriage proclaimed betwixt Pluſcardy and her, whereby 
the lieges were put in mala fide to contract with her, who could not tic 
herſelf after contract and proclamation with him, without his conſent. 
Anſwered, Non relevant, unlets he would ſay, That their names were inrolled 
and regiſtrate in Mr Patrick Henderſon's books, and proclaimed thrice 
before the ſubſcribing of this bond; for the chargers offered to prove, that 
after her ſubſcribing this bond, their names were given up to Mr Patrick, 
and, conform thereto, were proclaimed and married; and that their contract 
was alſo ſubſcribed after this bond, and ſo ſhe was /u juris the time thereof. 
Anſwered, It was enough to ſay there was a promiſe of marriage proclaimed; 
and whether there was a contract or no, non refert; for contracts may be 
without marriage, and marriage without contracts; and this they offered to 
prove by witneſſes. The Judges found not that manner of probation rele- 
vant, unleſs the ſuſpender would ſay, inrolled in the common regiſter, and 
proclaimed through the haill kirk thrice, and found the chargers alledgeance 
more pregnant ; then they referred it to the chargers oath, That their mo- 
ther was promiled in marriage, and proclaimed before this bond. Anſwertd, 
Her huſband will not permit her to ſwear to his prejudice. Ihen they re- 
ferred it to the tutor's oath; but all this was repelled. 


Lodoni dic. 


I a ſpuilzie of teinds, if the defender offer to prove lawfully poinded, he 
1 muſt condeſcend upon what ground, at whole inſtance, for what ſum 
contained in ſuch a bond, or ſuch a decrect, that the purſuer may take bim 


away by a reply. 
| AQ. Nicol ſon. Alt. Maxwell. 


| | July 20. 1656. 
PITFODDELLS wira DONALDSO N's Creditors. 


ON DoxNALDSON in Aberdeen, having lent the Laird of Pitfoddells 


20, ooo merks, and having got a wadſet of his lands therefor, under 
reverſion of the ſaid ſum, payable by Pitfoddells to the ſaid John his heirs 
ard aſſignees, and ſuſpending the requiſition for ſeven years to come after 
the date of the contract. This John, being a bankrupt, he aſſigns to manv 
of his creditors this 20,000 merks, to ſome of them 4000 merks, to another 
5000 merks reſting by Pitfoddells : —_ aſſignations being intimate by the 


creditor 
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creditors to Pitfoddells, he gives bond to the aſſignies, and takes a diſcharge 
from them of the monies reſting by him to Donaldſon, and accordingly pays 
them annualrents therefor. This diſcharge contained alſo a diſcharge of 
the wadſet of Pitfoddells lands, but was not a formal renunciation nor grant of 
redemption ; neither was it regiſtrate conform to the act of Parliament: 
Thereafter the Laird of Waterton, for the ſum of 10,000 merks owing to him 
by John Donaldſon, compriſes the right of the wadlet, and thereon is infeft, and 
requires Pitfoddells to pay the ſum, and the maills and duties of the lands; 
who finding himſelf ſo diſtreſſed, raiſes a ſummons of multiple-poinding, 
wherein he calls both the creditors, aſſignies and compriſers, to hear and 
ſee it found and declared, that he is only tied in once and ſingle payment of 
the ſaid ſums, and that to any of the ſaid parties who ſhall be found to have beſt 
right. The compriſer contended he ought to be preferred; becauſe an 
aſſignation and intimation thereof is not habrlis modus iransferendi dominium, 
and the right, ſtanding in Donaldſon's perſon, to that wadlet, is not tranſ- 
miſſible by aſſignation ; becauſe it is jus in re, and that immobili, and cannot 
be conveyed from Donaldſon but by a real right. Likeas, There is no 
reality in fundo fine ſaſina. Alledged by the aſſignies, The right of wadſet 
was extin& by Pitfoddells his giving bond, and accepting a diſcharge from 
the aſſignies to the wadſet, and ſum owing to Donaldſon. Anſwered, No- 
thing can extinguiſh a wadſet, but a renunciation or grant of redemption, 
regiſtrate conform to the act of parliament. The Judges preferred the com- 
riſer, and ordained the aſſignies to repay the annualrents received from 


Pitfoddells to the Laird of Waterton compriſer. 
AQ Nicolſon, & Gilmer, Alt. Niſtet. 


November 20. 16 56, 


R E contra — 
Spuilzie of a valiſe purſued by William Rae againſt a Vintner in Dum- 
\ barton. Alledged, No ſpuilzie, becauſe offered to be proven the ſame 
was reſtored to the purſuer haill, locked and ſealed; which the Judges found 


relevant. | 
Act. Gilmer. Alt. Dalrymple. 


Eodem die. 


HERE is a meduction purſued by William Braidy, and his ſpouſe, | 


againſt Mr John Dunlops ex capite minoris ætatis, &c. The Judges 
found it neceſſary to libel leſion, and that minority was not relevant be ſe. 
Alledged, The aſſignation craved to be reduced was given by the purſuer to 


the defender, without any cauſe onerous, and ſo was to his enorm prejudice, 


unleſs he would condeſcend on ſome onerous caule why the ſame was gi- 
ven. Then the defender alledged, the cauſe of the granting the ſaid aſſig- 
nation was for colleQting a number of papers and writs belonging to the pur- 
ſuer, which were ſcattered through the country; and for collecting whereof, 
he had depurſed ſums equivalent to the ſums aſſigned; which was found re- 
levant, he condeſcending on, the perſons to whom they were given. 

Act. Maxwell. Alt. Nicolſon. | 


Eodem die. 


II was found, that, though, by an act of Sederunt, ſuſpenders are ordained 


to give a full copy of the ſuſpenſion to the chargers, before the day 
Te | of 
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of compearance ; yet, if a ſhort copy be given, and, notwithſtanding there- 
of, the charger poind, he cannot be conveened as a ſpuilzier. But the 
Judges ordained the party to find caution to make theſe ſame goods forth- | 
coming, in caſe the letters be ſuſpended. | 1 
AR. Maxwell. Alt. Sinclair. 


November 23. 1656. 
MUIRE coma u | 


A Decreet-arbitral being craved to be reduced by James Muire taylor in =_ 
| the Potterrow, againſt Alexander. Maxwell of Dechmond, ex hoc capite, | 
That the decreet was null, becauſe pronounced after the day contained in the 
ſubmiſſion, and was antedated, as done before, and this was offered to be | 
proven by the arbiters oaths. This the Judges repelled, and found it not 4 
relevant to prove the nullity of a decreet- arbitral, pronounced and delivered | 

to the party, probable by the arbiters oath ; becauſe it was the defenders evi- . 


dent, and could not be taken away by the judges oath. | p 
Act. Dalrymple. Alt. Wedaerburn. . 4 x 


November 25. 1656. 


T TRT E ne MM AT H, ad others. 


N the double poinding, raiſed by Sir Thomas Tyrie, againſt Widow 4 

M Math, and Sir Laurence Oliphant of Baſk, the one arreſter, the other = 

| aſſignee. Arreſter alledges, Her arreſtment is prior to the aſſignation; becauſe 1 

the one is in 1646, and the other in 1647. The aſſignee contended, his 4 

right to be dated in 1638; and fo to be prior her arreſtment. Anſwered, | | 
That aſſignation in 1638, is null and falſe, in ſo far as it bears date 
March 1638, and yet bears an aſſignation to a decreet recovered againſt the 
ſuſpender as heir to his father in June 1638; and fo is falſe and feigned, 
bearing a decreet to be aſſigned, which was not then in rerum natura. 
Replied, The fame was not material, being but a miſtake of the writer, 
taking March 1638 for November 1638; and he was content the month 
ſhould be delete, and hold his aſſignation to be in the year 1638, without 
mentioning March; and the month is not ſubſtantial, if the year were ex- 
prefled : Likeas, There was horning and caption raiſed on that aſſignation 
in 1638, to evidence the truth and reality of the matter ; and if the arreſter 
will ſay, the ſubſcription is falſe, it were relevant; but to call it falſe for 
the miſcounting of two or three months, it is ridiculous. Anſwered, The 
ſame is falſe in the date, by ocular inſpection ; and being falſum in data, it is 
Falſum in omnibus; and that it was ſufficient to ſay, it was falſe in the day of 
the month, otherwiſe the arreſter ſhould be prejudged of her exception of 


alias and alibi. The Judges preferred the aſſignee to the arreſter. 
AQ. Nico/ſon, Gilmer, Niſbet, & Dalrymple. - 


| November 26. 1656. | | 1 
GL ASS cora Laird of STEVENSON. 


A LExanDER GLass and his wife purſuing the Laird of Stevenſon, as i4 
heir to his father, to pay 400 merks, conform to a bond granted to — 

her thereon. Alledged; The heir cannot be conveened to pay this ſum, | 1 
becauſe 4 
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becauſe the bond was never delivered to the purſuer in the debtor's time, 
but was beſide himſelf the time of his deceaſe, undelivered; and ſo, not 
being the purſuer's evident, the defender cannot be conveened; and this 
was offered to be proven by the 3 wife's oath, which the Commiſ- 


ſioners would not ſuſtain, in prejudice of her ſpouſe... 
Act. Fletcher. Alt. Gilmor. 


| November 30. 1656. 
= ALURE D contra BOISSIE. 


MN ALURED, an Engliſhman, purſuing a reduction of a decreet-arbitral : 
againſt Squire Boiſſie, as being v/tra vires compromiſſi et ex capite ini- A 
quitatis : After much debate, they found it not tra vires, the ſubmiſſion 4 
being general; and tho? it were unjuſt, yet it could not be reduced ex hoc 
capite, quia ſtandum eſi ſententie arbitri, ſive æquæ ſive iniquæ. 
AR. Ni/bet. Alt. Nicolſon. | 


Eodem die. 


HE Commiſſioners find themſelves Judges to eſtabliſh a locality to a 
miniſter, where there is a decreet recovetd before the commiſſioners 
for plantation of kirks, tho' the ſame be not locally ſettled. 


— 


December 1. 1656. 
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contra 


FH E Lords found, that no deed of contravention dove by tutors, could 
4 be libelled againſt a minor having curators, becauſe contravention is a 
penal action, and a pain cannot be inflicted on any ft ex delicto. 
Act. Maxwell. Alt. Ni/bet. | 


December 8. 1656. 


ALL ſummonſes that are in facto, ought to contain two diets of compear- 

ance, to which the «defender ought to ſummoned by a meſſenger of 
arms, unleſs the ſummons be verified by writ inſtantly, and that the purſuer 
renounce all other probation but what ſhall be by writ. 


December 10. 1656. 
Laird of N E A R K contra KINLOCH. 


THE Land of Newark, elder, having entered in payment of $5000 
merks, advanced by Francis Kinloch to the young Laird his ſon, and 

having in his miſhve promiſed to pay the reſt, is convecned thereon, by 

Francis, to pay the remainder, conform to his mifſive ; which the Judges de- 

; _ cerned him to do. | 

- Act. Syere. Alt. Maxwell. 


| Eodem die. 
ELETS aura SMIT BE 
Marr as executor to his father, (who was aſſignee, made 
| by one James Eleis a factor, to the ſum of L. 4000 reſting by Sir John 
Smith to the ſaid James Eleis factor) purſues Sir John Smith to pay the laid 
ſum, conform to a fitted accompt ſubſcribed by both parties. Alledged, 
| The 


* . 
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The ſaid fitted accompt bears an order to Sir John to pay that ſum to John 
Clerk for the like ſam-reſting by James Eleis to him. Avſwered, Non rele- 


vat, unleſs Sir John ſay he has paid it to John Clerk before the aſſignation 
made by James Eleis, and the intimation made to Sir John; becauſe he was 
in mala fide to pay that ſum to Clerk after intimation. Replied, Before inti- 
mation Sir John had promiſed to pay that fum to John Clerk. Alledged, 
Non relevat, tho? he had promiſed, ' becauſe any order that was on the back 


of the accompt, was but a mandate by James Eleis the cedent, to Sir John 
to pay, which mandate is revocable by the mandant, at any time before 


payment made by the mandator. Likeas, this mandat is actually revoked 
made to John Clerk; and Sir John ſhould not have paid John Clerk, but 
ſuſpended on multiple-poinding. The Lords found the promiſe made by Sir 
John, before the arreſtment, relevant; and the diſpute was de modo prolandi. 
Thereafter they found it probable by Sir John's oath, and affoilzied 
him, in reſpect of the compt above written, which was a fitted balanced ac- 
compt of debtor and creditor, and was eque betwixt them both, containing 
the order of payment foreſaid, and found a compt fo fitted, lege mercatoria, 


equivalent to a diſcharge. 
Act. Dalrymple. Alt. Cilnor. 


by James in granting this aſſignation now purſued on long before payment 


Evndem die, 


CRATLL con PITTENWEEN. 


THE town of Craill purſuing the town of Pitten weem to pay a ycarly 
1 duty of L. 4 Scots, reſting ſince 1640, for the privilege and liberty 
granted to them to traffic within their port. Alledged, Abſolviror, becauſe 


that ſum was datum ob cauſam, cauſa nom ſecuta, viz. for the privilege of the 


waters which was taken from them, by a deed flowing from the purſuers, 


and which they ſpecially condeſcended on. The Judges inclined to give ſen- 


tence againſt Pittenweem, reſerving action to them as accords of the law a 
gainſt Craill. For the caſe was put, as of a ſuperior purſuing for his feu- 
duty, who cannot be hindered by any alledged intromiſſion of his with the 
maills, gc. for that is reſerved to the vaſſal as accords. 

AQ. Gilmor. Alt. Wedderburn. | 


| December 16. 1656. 
MOSLET contra 


Ms LEY, Engliſhman, as factor from one Biche, purſues Harper to 
pay the ſum of ——;, owing by his wife, and contracted by her ante 


_ matrimonium. Alledged by the huſband, He cannot be conveened now for 


his wife's debt po? diſſolutum matrimonium ; becauſe, if his wife were alive, 
he could only be conveened pro intereſſe et jure mariti 5 which intereſt ceaſes 
poſt mortem mariti, if the right of the debt was not conſtitute ſlaute matri- 
monio againſt the huſband. Anſwered, The ſame was conſtitute againſt him 


ante mati imonio, in ſo far as he being cited for payment of this debt in 


England: The cuſtom is there, that, if the defender be contumarx, he is de- 
clared rebel and outlaw ; whereas, here he 1s holden as confeſt, if he be ab- 
ſent ; and ſo the purſuer having got an outlawry againſt the defender in 


England, which is equivalent, as if he had been holden as confeſt, he can- 


not be heard to alledge now that the debt was not conſtitute againſt him 


| Rante matrimonio. Anſwered, Tho? it be the cuſtom of England to declare 


* ara: wo nes AR rt $4.4 
1 - 


4 
4 
4 
7 = 
\ 7 
1% 
: 

F 

z 

$ 


"7+ . * 
EP 
av . 
- m 


— 4 Ll * W 
2 — ER 


* D EC ISIO NVS or rr 


a man outlaw, that is, contumaæx, yet that outlawry does not eſtabliſh the debt 
in the outlaw's perſon. This was defired to be heard in pra ſentin. 


December 20. 1656. 
iL EVINSTO N contra MITCHELL. 


I EvinsrToN purſuing Mitchell to pay 5oo merks, contained in a minute 

relative to a contract: Alledged, No proceſs, becaule the minutes are 

null by act of parliament, wanting writer's name; and, 246, It is moſt ſuſ- 

pect of fal ſehood, becauſe the ſum was written in figures, and the date and 

year of God in figures; yet the Judges ſuſtained proceſs upon the minute, 
and decerned. | | 


Eodem die. 


ON YouxG, having arreſted in the hands of Montgomery of Cockleby 
zoo merks reſting by him to Montgomery of Langthaw, and havi 
conveened Cockleby to make it forthcoming, and, referring the debt to his 

. oath, he depones he was owing to Langſhaw 500 merks by bond, which 
bond was delivered by him to Langſhaw, blank in the creditor's name; 
whereon the ſheriff, before whom it was purſued, decerns Cockleby to make 
payment. This decreet being ſuſpended, upon a reaſon of iniquity commit- 
ted by the ſheriff, in decerning him to pay contrary to his oath ; for, having 
.declared that he knew not to whom he was debtor, and that he had given 
a blank bond to Langthaw, but whoſe name he had filled up in it he knew 
not.; and that it were impoſſible for him to ſhun double payment, if he 
C were decerned to pay to the charger. Anſwered, He having confeſſed he 
had given a bond to the charger's debtor, tho? blank in the name of the 
4; «creditor, he was thereby bound te pay to him the ſum therein contained. 
—_ The Judges, after hearing of both parties, decerned againſt the ſuſpender, 
=__ and found the letters orderly proceeded. 
Ad. Maxwwell, Alt. Daleymple. | 


— 
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The contrary to this was found, in 1649, bet wirt Douglaſs of Cheſter 
and the Duke of Hamilton and Lord Belhaven. 


December 25. 1656. 
ROSNALD contra | | 


be RosNALD purſuing ſome merchants in Leith for the price of 
400 bolls of victual fold by him to them, or to having their or- 
der. Alledged, Abſokvitor from this proceſs, becauſe they being conveened be- 
fore ſuper doc medio, they were affoilzied. Replied, The medium was not 
the ſame, but diſtin, in ſo far as the firſt medium was that their factors 
and attorneys, in their name, had received the faid victual; and now th 

were conveened ſrper boc, that they received it themſelves. The Conmit 


ſioners found this medium different from that in the firſt abſolvitor. 
AQ. Dalrymple. Alt. Nor vel. 


Eodem tie. 


IIVTIrLIAM PirTcarry, merchant in Dundee, having arreſted the ſam of 
Y J3ooo merks, leſs or more, addebted by my Lord Deſkſord and 
| | Bealthaik 
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Balthaik to one Wingate, and having obtained decreet, for making arreſted 
ſums forthcoming againſt them, before the ſheriff of Perth ; and they there- 
after dying, he conveens their repreſentatives before the Commiſſioners to 
pay that ſum, contained in the decreet recovered againſt their father. A- 
ledged, They cannot be conveened, becauſe any debt they were owing to 
Mr Wingate, was as cautioner for the Earl of Kinnoul, and their father's 
being conveened nomine fidejuſſorio, and being holden as confeſſed, their 
confeſſion cannot work their relief againſt the principal; for the caſe was 
put, as if a bond were ſubſcribed by cautioners, the principal not ſubſcribing, 
whether or not the cautioners are liable, or may be charged on that bond, 
is a queſtion ; juſt ſo a cautioner's confeſſion, without the principal, can 


work no more; which the Commiſſioners repelled. 
AQ. Feriot. Alt. Syme. 


Eoclem dic. 
GIBSON contra BURNE T. 


"© purſues Burnet for payment of maills, &. of the lands of 
belonging to the purſuer by a compriſing. Alledged, No maills and 
duties at the purſuer's inftance againſt the defender, becauſe he had taken a 
tack from him of thir fame lands where out of he craves the maills and du- 
ties; and ſo, by being his tackſman, he had ratified his right, hoc maxime 
attento, that the accepting of the tack was after any real right he now pre- 
tended to the lands. Replicd, The defence is no ways relevant for years af- 
ter the expiring of the tack, unleſs the defender will ſay he has a real right 
to the lands anterior to the purſuer's right; and the accepting of a tack 
from the defender cannot hinder the purſuer to call for the mails, Oc. of 
the lands wherein he ſtands infeft, unleſs the defender will reply upon a 
better right ſtanding in his perſon. The Judges ordained the ; FB to 


condeſcend on a better right ſtanding in perſon, 
Att. Maxell, Alk. Dahympl. 


Eodem dic. 


cntra 


A Pupil being conveened, as heir to his father, for payment of a ſum, and 

offering to renounce, and, in rermins, producing a renunciation ſub- 
ſcribed by himſelf, it came to be debated, whether this was a 1elevant re- 
nunciation or not, not being ſubſcribed by his tutors. The Commiſſioners, 
after aviſandum, ſuſtained the renunciation, though not ſubſcribed by his tu- 
tors. Ratio, Becauſe, though tutors did ſubſcribe, yet the minor might re- 
voke it, if it was to his prejudice, and the authoriſation of tutors cannot 
hinder a minor to reduce it debito teuipore. 


Eodem Sis 


HE Lords found a Baron being once infeft, though thereafter diſſej- 
=» fed, and a Lord of Parliament, though not infeft in land, that both 
theſe may have moveable heirſhip. 


January 
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| | January 1. 1657. 
DUNMUIR contra Bailies of CUL ROSS. 


TJOan Dux MUR purſuing the Bailies of - Culroſs, actione ſubſidiaria, for 
not apprehending the Earl of Kincardine, and putting him in priſon when 
they were charged. Alledged, Aſolvitor, becauſe it is offered to be proven, 
that he, being ſick and diſtracted, and a Nobleman, they confined him to 
his own chamber, and were content to oblige themſelves to make his perſon 
forthcoming to the purſuer, when he convaleſced: Which was found rele- 


vant to abſolve the Bailies, contrary to the daily practice, though it ſeemed 


equitable. 
Act. Dunmuir. Alt. Vedderburn. 


| | | Eodem die. 
N a contravention, they found that order and direction given by any 
party to caſt feal and divot, was not probable by witneſſes, but only /cripto 


vel juramento. 
Act. Maxwell. Alt. Weadderburn. 


January 4. 1657. 
BEATSON contra BURNET. 


Baso. an Engliſhman, purſues Thomas Burnet for maills and du- 


ties of lands wherein he ſtood.infeft. Alledged, The purſuer has taken a 
tack of him, and has become his tenant in thir lands after his right, whereon 
now he craves maills and duties; and fo, by becoming the defender's tenant, 
he had homologate his right 'to be better than his. Rephed, He craves no 
maills for the years of the tack, but allenarly fince expiring thereof, Oc. as 
in the preceeding page, between Gibſon and Burnet. 


| Eodem die. 
R OC HEA D contra the Laird of AY T O N. 


12 a purſuit by Mr James Rochead, againſt the Laird of Ayton, for pay- 
ment of a back-tack-duty, and for annualrent of the ſaid back-tack-duty, 
in caſe Ayton failed to pay the duty at the term, conform to a contract of 
wadſet paſt betwixt Ayton and him. The Lords would grant no proceſs for 
the annualrent of the back-tack-duty, itſelf being but annualrent, and ſo 
ought not in law to bear annualrent, notwithſtanding of the contract. 
Act. Weadderburr. Alt. Hep. ” 


| | Eodem die. 
G E LL contra C LA R K. 


PArkicx GEL L, in a ſuſpenſion having found his own ſoncautioner to John 
Clark, and the cautioner being charged, ſuſpends on this reaſon, That 
he was minor at the time of his becoming caution, and leſed, and fo was 
reducible in law. The Lords aſſoilzied from this reduction; becauſe it was 
found, that the ſon offered himſelf cautioner, and ſo was in peſſimo dolo to 


become caution, knowing his minority and leſion, er malitia ſupplet ætatem. 
| | and 


i 
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and that he had, ex cauſa lucrativa, worth 3 or 400 merks by year from his 
father, and found that his eras was not fo /ubrica, nor his counſel ſo inſtabile, 


nor his lefion ſo enorme, as to be reſtored againſt that act of caution. 
AR. Gilmer. Alt. Sinclair. | | 


TIS | January 10, 1657. 
SOUTHALL cnira CUNNINGHAMHEAD. 


'* HE Laird of Cunninghamhead being addebted to the Lady his mo- 
ther- in- law in 20,000 merks; which ſum being moveable, and having 
by a teſtament nominating Lord Mauchlin her executor, who thereafter ob- 
tains ſentence againſt Cunninghamhead for this ſum ; and fo the right of this 
ſum being eſtabliſhed in my Lord Mauchlin's perſon, my Lord Southall, as 
creditor to Mauchlin, arreſts in Cunninghamhead's hands, and calls him to 
make it forthcoming; wherein Hew Penengo, as aſſignee from the credi- 
tors, and legators contained in the Lady's teſtament; compears, and 
contends to be preferred to this arreſter, and to be anſwered and obey- 
ed of this ſum; becauſe an executor in law, being but a naked of- 
ſice, and being comptable to the  legatars-creditors and neareft of kin 
to the defunct, his creditors cannot affect this ſum, nor be preferred to 
the creditors and legatars of the teſtator: For it was alledged, if the exe- 
cutor were at the horn, the donatar could pretend no right to this ſum, 
nor the heirs or executors of the executor, in caſe he died without making 
compt to the neareſt of kin; likeas, the neareſt of kin mult repeat from them, 
in caſe they meddled. Contended on the other hand, The arreſter muſt be 
preferred, becauſe the executor had acquired plenum dominium to the ſum, by 
the ſentence above written; and ſo was arreſtable, as belonging to him, and 
the arreſter mult be preferred, they not having done the like diligence againſt 
the debtor ; et res as yet being integra, and the aſſignee from the creditors and 
legatars has an action competent to him againſt the caution found by the 
executor, whom he may conveen to pay to him the' goods confirmed in the 
teſtament as accords. Replied, An executor could not have plenum domininm, 
being comptable, as faid is, and all the daminium he has is but fider commiſſum. 
This was diſputed, but not decided, and it is likely they would have prefer- 


red the arreſter. 


AR. Fletcher Alt. Gilmer. | 
Januar) 12. 1657, 


FORSTTH nir TENANTS EAMHFICHA 


FO RS VT H conveening the tenants of Hawick for poinding of the 

ground, alledged, There can be no poinding, &c. becauſe the purſuer be- 
ing infeft in an annualrent of thir lands, redeemable upon 5000 merks, he 
had charged the heritor of the lands, who was debtor, to pay the ſaid ſum ; 
which charge is ſuſpended, and is prejudicial to this action, and fo he had 
paſſed from his real right, in charging for the principal. Replied, Notwith- 
{ſtanding that charge, he behoved to have a poinding, becauſe the uſing of 
the one, was not a paſſing from the other; but the annualrenter might return 
to his real right, though he had required for his principal ſum, the requiſi- 
tion being made for the behoof of the relict and bairns, by the heir quoad 
the creditor, but noway to change the nature of the right quead the debtor ; 
ſince the mobility of the ſum by the 3 cannot extinguiſh the rea! 
right, being in the purſuer's option to uſe both, the one but prejudice of the 


other. Duplied, It was true, a creditor might return to his real right, not- 
withſtanding 
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withſtanding the charge uſed, and requiſition made, et e contra; but by returning 
to one, the other is paſſed from, but not extinguiſhed ; and both cannot ſtand in 
law, becauſe then one and the ſelf- ſame ſum ſhould be both heritable and 

moveable, quod eſt abſurdum ; for, by uſing a charge and requiſition, if the 
. creditor come to die, the ſum becomes moveable, and belongs to his execu- 

tor, and by granting of a poinding of the ground, it becomes real, and ſo 
belongs to the heir of the creditor: But the purſuer's anſwer ſhould be, That 
he paſſed from the charge of horning, in purſuing his real action; and ſo 
the cautioner in the ſuſpenſion compeared and alledged, and proteſted that 
he might, free of his cautionry, in reſpect of the purſuer's return to his real 
action, which he cannot in law purſue, without paſſing from the other; 
cum nihil pendente lite, fit innovandum. The Commiſſioners found the cauti- 


oner in the ſuſpenſion free. 
AQ. Sms. Alt, Wedderbure. 


Eodem die. 


JN the action, purſued by Campbell and Ker againſt the town of Dundee, 

it was found, That direction given by the magiſtrates to the people of the 
town, to take 'away arms from the er probable by witneſſes. The 
contrary to this, was found, this ſeſſion, in a contravention betwixt Law 
and Geddes. | | | | 
Act. Syne. Alt. Wedderburs. 

= 0 58 Eodem die. 

MURRAY comra C A ME R O N. 


Ge Mokka, purſuing one Cameron, as cautioner for an apprentice, 
to make payment to him of a number of goods which his apprentice 
had taken from him under truſt, and for which he had gotten ſentence 
againſt his cautioner, extending to L. 50, which is all proven by writ. 
They aſſoilzied the cautioner, in reſpect that Gideon, inſtead of bringing 
him up as an apprentice in e he had bred him as a pirate at 
ſea, in employing him to diſpoſe on theſe goods which he had theftouſly 
taken from others during the late troubles, ” | Es 
Act. Maxwell, Alt. Norwell. 


Eodom die. 


Lady HO US TO N contra 5 
Tx Lady Houſton purſuing the heirs of the firſt marriage of her 

1 huſband, for implement of her contract of marriage, whereby he was 
obliged to provide her to the annualrent of 17,000 merks, and to employ 
that upon good and ſufficient and well-holden lands or annualrents, and to 
re-employ it when it ſhould be lifted at the diſcretion and ſight of, &c. 
Item, to provide her to the third of his conqueſt. The defenders crave the 
purſuer would condeſcend what clauſe was not fulfilled. It was.condeſcended 
on the annualrent of 17,000 merks, and for the third 6f Gargunnock being a 
conqueſt. Alledged, That he had provided her to Gargunnock in liferent, which 
was better than the annualrent of 17, ooo merks, which he had uplifted off 
the lands of Markinſh, wadſet to him, and redeemable by payment of that 
ſum, and had employed it on Gargunnock for her ſecurity ; and fo, being 
debtor ex pluribus cauſis, viz. for re- employment of 17, ooo merks, and for 


the third of his conqueſt, his proviſion of her to Gargunnock ought to be 
aſcribed 
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aſcribed to the durior cauſa, which is the re-employment of 17,000 merks ; 
nam ubi creditor non dicit acceptum feciſſe, lex dicit ſolutionem adſcribi duriori 
cauſe. They found the defenders liable in the re-employment of the ſum, 
and that the purſuer's poſſeſſion of Gargunnock was in lieu of the conqueſt _ 


to which ſhe was provided by the ſaid contract. 
AR. :Cilmor Alt. Niſbet. 


This interlocutor was reQtificd on a bill. 


| | Eodem die. 

N the foreſaid action, Forſyth and tenants of Hawick, it was found, 
] That a creditor compriſing the lands whereout of the annualrent was 
due, after the aunualrenter had required the heritor, and charged him to 
pay the principal, and that before his return to his real action, or paſſing 
from his charge of horning ; that, in that caſe, the annualrenter returning any 
time to his real right will be preferred to the compriſer. In that ſame 
proceſs, there compeared one who was infeft, and in poſſeſſion of the town 
and lands of Hawick before his infeftment of annualrent ; and ſo craved, 
that not only he might be preferred to the annualrenter in the duties of the 
lands, but alſo that the annualrenter might be diſcharged in all time coming 
from poinding his tenants of that land wherein he was infeft, &c. long before 
him, hoc maxime attento, that the rent of the land was allenarly equivalent to 
the rent of his principal ſum. 


January 14. 1657. 
"PET BY contra — 


N the purſuit betwixt David Peter, ec. it was found, that a huſband is 
only dominus omnium bonorum mobilium uxoris, and not immobilium, as heri- 
table bonds, unleſs that ſhe, ante contractum matrimonium, expreſly aſſign the 
ſame to her huſband ; and that the huſband's creditors could not affect 


her heritable ſums not aſſigned, as faid is. | 
AR. Gilmor. Alt. N:{bet. ; | 


January 15. 1657. 
Earl of NITHSDALE contra Earl of BUCCLEUGH. 


1 E RE was a bond granted by this Earl of Nithſdale to James Max- 
1 well of Dirleton for L. 500 ſterling, for payment whereof the Earl 
being charged to enter heir to his father, to the effect they might compriſe 
his father's eſtate from him as heir, or lawfully charged, c. The Earl 
renounces to be heir, whereon James gets adjudged to him all lands, annual- 
rents, and reverſions, legal or conventional, belonging to his father. Then 
James diſpones the right of that decreet of adjudication, with the bond, 
being the ground thereof, to the Earl himſelf ; and he, as aſſignee 
from Mr Maxwell, purſues a declarator of redemption of the barony 
of Laucholm, wadfet by the deceaſt Earl of Nithſdale to the Earl of Buc- 
cleugh, upon the real offer and conſignation of the ſum whereon theſe lands 
were engaged. Alledged by the Counteſs of Buccleugh, No proceſs at his 
inſtance upon that decreet of adjudication, becauſe the adjudication is pur- 
chaſed againſt the Earl of Nithſdale, as renouncing to be heir to his father, 


who per rerum naturam, could not have an heir, he being forfeit. _—_— 
| That 


52 DEO ISs ION Ss or Tas 


That the deceaſed Earl of Nithſdale was reſtored in part, and the forſeiture 
taken off, and he declared to be ſuch a perſon to whom this purſuer, his ſon, 
might ſucceed, both as to eſtate and honours. 240, No procels at his in- 
tance as aſſignee to this bond, granted by himſelf, and decreet of adju- 
dication following thereon ; becauſe, 1920, it is but a ſimulate right contrived 
to the prejudice of lawful creditors, there being no ſums of money lent or 
given to the Earl by Mr Maxwell, 8 the bond bear ſums of money, nor 
yet any ſums given by the Earl to Mr Maxwell for the right of the aſſigna- 
tion; and this they referred to the purſuer's oath: And if ſuch fraudu- 
lent and ſimulate ways were ſuſtained as a valid title in law, it would 
open a door to all the lieges to follow the like courſes, and to bruik their 
father's eſtates, and ſhun his burdens. Replied, That, grant it were a ſi- 
milar right, yet they were content, that the accepting of this aſſignation 
ſhould infer geſtionem pro herede againſt the purſuer, and that he ſhould be 
made liable to his father's debts ; and that there could be no way invented in 
law for him to bruik his father's eſtate, but by granting this bond, and taking 
this aſſignation, which is declared to be but prejudice of his father's creditors, 
hoc maxime attento, that his father was forfeit, and declared traitor; and ſo 
this purſuer his ſon could not be ſerved and retoured heir to him, his father 
not dying ad fidem et pacem S. D. N. R. They repelled the alledgeance, in 
reſpect of the reply and declaration, and found proceſs at his inſtance as aſ- 
ſignee. 31io, No proceſs becauſe he being made aſſignee to his own bond, 
and ſo debtor to himſelf, of the law confuſione tollitur obligatio, and conſe- 
quently the decreet of adjudication, and all following thereon, falls. Re- 
plied, Quod licet indiredte licet directe: if this aſſignation were granted to a 
third party, tho' to the purſuer's behoof, it is uncontroverted, that confuſtone 
non tollitur obligatio ; and ſince that the purſuer has made uſe. of his own 
name directly to the behoof of his father's creditors, and filled up his own 
name in the aſſignation, why ſhould it in law prejudge him? The Judges 
repelled the alledgeance, and ſuſtained the aſſignation. Then the purſuer 
craved the lands might be declared redeemed, upon the real offer of the ſum 
as ſaid is; whereupon they appointed a compt and reckoning, Oc. 
Act Maxwell. Alt. Gilmor. | 


January 19. 1657. 
CLARK comma CLARK. 


Aren CLARK of Pittencrief diſpones his whole eſtate to his bro- 

ther's ſecond fon, with this proviſion, that he ſhould pay to his daugh- 
ter Marion-L. 20,000, and what Sir Archibald Primroſe, Mr John Fletcher, 
and ſome others ſhould fill up in a blank bond granted apart by him to his 
daughter, in caſe ſhe married with her friends conſent, and that by and 
attour the L. 20,000. His daughter being paſt minority, and the father ha- 
ving left theſe friends aforeſaid to be ſole tutors to his brother's fon, to whom 
he had diſponed his eſtate, ſhe raiſes a ſummons againſt her couſin, who 
got her father's eſtate, to ſee and hear it found and declared, That he ought 
to be perſonally liable in that L. 20,000, and that the blanks ought to be 
filled up ad arbitrium boni viri ; ſince the perfons deſigned by her father to 
that effect are nominate tutors to the defender, and would be her debtors in 
the ſums filled up in the blank, and ſo were parties to her, and they would 
not fill up a ſum anſwerable to her father's good will towards her, to the pre- 
judice of their pupil. Alledged. The pupil needs not be made liable perſon- 
ally, becauſe he was neither heir nor ſucceſſor, nor any way repreſenting her 
father, and for what is diſponed he is moſt willing to make it forthcoming 


to 
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to her for payment of that ſum, er res ei obligabitur, et non perſona. The Judges 
repelled this, and found her couſin liable perſonally to pay the L. 20,000, 
and to fill up the blanks of the bond. Alledged, That, in law, none other 
could fill them up but the perſons particularly named; and the election 
made by the father of them is excluſive of all others. Replied, In contracti- 
bus bone fidei, non tam verba quam mens contractus, et voluntas contrabentium in- 
ſpicitur, her father intending, if the married well, to beſtow more upon 
her than the faid L. 20,000, and ſhe declared ſhe was to marry ſuch a 


Gentleman againſt whom there could be no exception, and with whom her 


father had been well pleaſed, if he had lived ; therefore the blank ought to 
be filled up ad arbitrium boni viri, and not by theſe who are her parties, 
and may be liable to pay this fum to her. This was not decided, 


January 20. 1657. 
Mr FORBES conra Earl of ERROL, 


R ForBrs having lent to the Earl of Errol 20,000 merks, for which 

1 he takes infeftment out of his lands of an annualrent of 1200 merks, 
payable at two terms in the year, Whitſunday and Martinmas, with this 
proviſion, in caſe two terms ran in the fourth unpaid, that then Mr Forbes 
might require his principal ſum, and my Lord thould be obliged to pay it, 
with the ordinary annualrent. Mr Forbes, being a Frenchman, conveens 
my Lord Errol to pay to him the 1200 merks due to him forth of his lands, 
conform to the contract. He alledged, He could not be liable in the haill 
annualrent libelled, becauſe the money, the time of that contract, gave ten 
for the hundred; and fince now the annualrent was come down to fix per 
cent. he could be conveened for no more but ſix per cent. conform to the act 
of parliament. Replied, He behoved to be liable in the haill annualrent 
libelled ; becauſe this was not contractus mutui, but contractus venditioni; 
reditus annui, and is called in French rente conſtitue rente vendu, by which 
my Lord Errol diſpones an annualrent out of his lands to this Mr Forbes for 
20, ooo merks; for in contracta mutui mutuans poteſt interpellare delitorem pro 
forte, et uſure debentur ex pacto propter ſortem ; but here Mr Forbes cannot 
call my Lord Errol to pay this principal ſum ſo long as he pays the annual- 
rent: Likeas, periculum et commodum rei empre ſequitur emptorem; for if the 
land ſhould lie lee, or the annualrent of money riſe, the purſuer would crave 
no more but his annualrent. Duplicd, Notwithſtanding of the alledge- 
ance, the exception ſtands good; becauſe, 190, The contract bears borrow- 
ed money from this Mr Forbes by the Earl. 24, My Lord is obliged to 
pay him his principal with the annualrent, in cafe two terms run in the third 
unpaid. 37/70, The conſtant practique of this land finds all contracts of that 
kind to be murui, as was found in the caſe of Mr John Hay ot Hayſtoun 
contra my Lord Balcomy ; and fo ub! ſimt verba mutuantia et requiſitio ſortis, 
et ſolutio uſurarium, ibi eſt mutuum ; for the caſe may be put, a woman is infefi 


in an annualrent of 10,000 merks out of lands, and this annualrent is diſ- 


poned to her during all the days of her lifetime, with this proviſion, that 
how oft the ſum ſhall be uplifted, or the land redeemed, the 10,000 merks 
ſhall be as oft employed again on that ſame or the like ſecurity. The life- 
rentrix can ſeek no more by virtue of this infeftment but the ordinary an- 
nualrent of the ſum. The Judges found my Lord Errol liable only in the 


ordinary annualrent, and found the exception and duply relevant. | 
AR. Gilmour. Alt, Nisbet. | 
O January 
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Januar) 22. 1657. 
PLUSCARDY cn GRANGE. 


* E Laird of Pluſcardy purſuing the Laird of Grange Dunbar his ſtep- 
ſon (for he married his mother) for warrandice of his mother's con- 
junct- fee lands, to be worth twenty-four chalders of victual, from the time of 
the marriage to this time, being twelve or thirteen years, and amounting to 
a great ſum. Alledged, No proceſs for bygones preceeding this purſuit; be- 
cauſe the purſuer has poſſeſſed the land himſelf the years libelled, and it is to 
be preſumed, that the land was that much worth when he entered to it, 
as, | ſhi imputet, if he has not improven it, but deteriorate the ſame through 
his neglect. As for years to come, the defender is content to become his 
tenant in theſe lands for payment of the duty contained in the contract of 
marriage. The Judges aſſoilzied from all bygones, and found he ought to 
have intented his action of warrandice within three years after the mar- 
riage, and that this purſuit for bygones was preſcribeable after that time, 
and found the defender's offer relevant. EY 
Act. Wedderburn. Alt. Dalrymple. | | 


The like was found in the caſe betwixt my Lord and Lady Roxburgh. 


| | January 24. 1657. 
DE- LA- SAU SE contra Lord HAD DING TON. 


FH E Count De-la-Sauſe having married my Lady Haddington, and 
purſuing my Lord to pay him L. 10, ooo due out of his lands to his 
Lady, and now pertaining to him jure mariti. Alledged, 1 ma, No proceſs 
at his inſtance for this annualrent, becauſe he was declared rebel by the King 
of France (who was in league and amity with the Protector, and was joined 
with the Prince of Conde, now fighting with the Spaniards, the declared 
enemies of this commonwealth; and ſo he had not perſona ſlandi in judicio. 
2b, No proceſs, becauſe he is ſeparate and divorced from his Lady, both her 
perſon and eſtate, by act of the parliament of Paris, and her means were 
declared to belong to herſelf. Replied, His being declared traitor by the 
Crown of France, makes him not to forfeit his eſtate in Scotland, no more 
- than a Scotſman declared a traitor here, loſes his fortune -in France. And 
the acts of the parliament of Paris cannot reach beyond the limits of France, 
no more than our laws can reach to them; ſo that, unleſs he were alſo de- 
clared traitor to the commonwealth of Britain by the ſupreme magiſtrate, 
he cannot loſe any thing belonging to him in Scotland. To the ſecond, 
Any ſeparation betwixt the purſuer and his lady does not diſſolve the mar- 
riage, nor take away any right belonging to him jure mariti in Scotland; 
becauſe the divorce is for a civil cauſe, and not for adultery, and for his 
joining with the Prince of Conde, as the cuſtom is in France to do the like 
againſt all traitors, to the end their wives may not cohabit with them in 
France; and ſo his divorce, being for a civil cauſe, and pronounced by the 
parliament of Paris, cannot take from him the right of any eſtate he has 
acquired in Scotland; for the parliament of Paris has no juriſdiction in 
Scotland, and any man bruiking an eſtate in Scotland muſt be ruled ratione 
rei, according to the Scots law, and not according to the law of the land 
where he lives ; and he mult be judged and loſe his eſtate according to the 
Scots law. This was waved, and not decided. | 
This cuſtom is founded in the Roman law, Novella 117. cap. 8. and 9. 
Nowhere, they being guilty of and fugitive for treaſon diſſolves the marriage 


e 


and is a ground of divorce and repudiating. | | 
| January 
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January 26. 1657. 
Toun of IRVINE contra their CRAFTS. 


THE town of Irvine purſuing the crafts of the town to pay 500 merks, 

conform to a ſeal of cauſe betwixt the town and crafts, whereby the 
magiſtrates of the ſaid town gave the crafts liberty to chuſe their own deacon, 
and to take order with all unfreemen entering the town : They ſuſpended, 
on this reaſon, That the magiſtrates and town promiſed them a deacon-con- 
veener, which was referred to their oath. The Judges found the town 
being a multitude, and not une perſona, could not give their oath; but or- 


dained any of the 8 then preſent at the bargain to be examined. 
Act. Elis. Alt. A ——» | 


Eodem die. 
Miſtreſs of GRAY cura P O U R 2. | 


N the foreſaid action, the maſter and miſtreſs of Gray againſt Poury 

Fotheringham, to pay 12,000 merks, as heir of tailzie ſerved and retour- 
ed to the deceaſed Poury. Alledged, Abſolvitor, becauſe the heirs of line to 
the ſaid Laird having intented a reduction of this bond, granted to them, 
ex capite minoritatis, &c, thir ſame purſuers compearing, did conſent that 
the bond now craved fo to be reduced quoad eos ; and ſo the heirs of line, in 
ordine, being firſt to be diſcuſſed, and firſt liable in payment of the debts of 
this kind, and having reduced the bond, wherein thir purſuers are compear- 
ing, the heir of tailzie muſt be aſſoilzied; for if he had paid it, then, in law, 
he had his relief againſt the heir of line, whereof he is now prejudged by the 
decreet of reduction foreſaid, conſented to by the purſuer. Replied, Not- 
withſtanding of that reduction, the heir of tailzie muſt be liable, becauſe 
the bond is granted by the deceaſed Laird of Poury to the purſuer, with the 
advice of curators, whereof this defender, the heir of tailzie, was one who 
conſented to the granting thereof, and ſubſcribed the ſame, bearing this 
narrative, That for as much as the Lady Poury, now Miſtreſs of Gray, 
after compt and reckoning, had paid many debts for Poury her fon, and 
that out of her own proper means, for her ſon's {tanding, therefore, to be 


bound and obliged, with the conſent of the curators, to pay the ſaid ſum ; 


and fo this defender being conſenter in the bond, and being major, /ciens et 
prudens, the time of the granting thereof ; and certainly knowing how much 
this purſuer did for her ſon's well, and that after compt and reckoning, this 
bond was found to have been for a cauſe moſt onerous narrated in the bond, 
he, the heir of tailzie, can never be heard to reduce it, ex hoc capite læſionis, 
tho' it be already reduced quoad the heirs of line. This was not decided, 


but agreed; yet they inclined to make the heir of tailzie liable. 
Act. Cilmor. Alt. Wedderburn, | 


TFanuaty 27. 1657, 


MAXWELL contra IRVING. 


FN a purſuit of mails and duties, Mr William Maxwell againſt Irving, it 

was found, That though Mr William and his authors were in poſſeſſion 
forty years, in the lands whereof the mails were ſought, and whereof ſome 
other lands were alledged to be parts and pertinents; yet that Irving being 


inteft, 
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infeft, and ſeven years in poſſeſſion, it was ſufficient in a poſſeflory judg- 


Act. Maxwell. Alt. Cilmor. 


| IN a purſuit, at the inſtance of Home of St Leonards for 5000 merks, and 
the annualcent thereof, from the date of the bond, it was found, That 
tho the bond did bear payment of the principal ſum, with the annualrent, 


Eodem die. 


— 


yet their being no expreſs clauſe nor obligement for annualrent, that the 


. debtor was not liable therein. 5 
| | January 30. 16 57. 
MN PHE RSO N contra SCRYMGEORS. 


Oucar M PERSON having married the relict of Major William 
Scrymgeor, purſues the children, and their tutor Alexander Wedder- 
burn of Kingennie, for implement of the contract of marriage. Alledged for 
the tutor, He could not be liable per/onale actione as tutor; becauſe he had 
neither meddled nor intromitted with any thing pertaining to the pupils; 
and ſo, if the pupils have not wherewith ta fulfil their mother's contract of 
marriage, it were injuſtice, either to take his perſon, or to affect his eſtate 
:therefor, eſpecially ſeeing he had his fingers free. 
as tutor perſonal; actione, liable far what only he had meddled with, or 


ſhould intromit with of the pupils. 
Act. Nr. Alt. Wedderburn. | 


February 1. 1657. 
CALDERHALL cura Lord BLANTYRE. 


IV Lord Blantyre having diſponed fome vicarage-teinds to Hary Elphing- 

1 ſton, with warrandice at all hands, except of ſuch a perſon, and thir 
lands being evicted by the miniſter of the parith for his glebe, Calderhall 
conveens Blantyre to warrant. Excepred, He cannot be conveened for war- 
randice; becauſe by no fault nor deed of his are the lands.evicted, but, by act 
of parliament Fames VI. Parl. 14. cap. 146. it is ordained, that vicars lands 
be ſubject to miniſters unprovided, which my Lord could not hinder. 
Replied, There being only one exception in the warrandice, exceptio in non 
exceptis, confirmat regulam. Item, The law being made, before the diſpoſi- 
tion containing warrandice, the diſponer ought to have looked to himſelf 
before he had given ſuch warrandice. It was confeſſed, that, if by a law 
ſubſequent to this bond of warrandice, the lands diſponed had been evicted, 
that the diſponer could not be tied; but the warrandice being poſt legen 
latam, the defender muſt be liable; whereas, in juſtice, he cannot be tied to 
warrant lands contra legem ferendam. The Commiſſioners repelled the ex- 
ception, in reſpect of the reply. Then -alledged, He cannot be bound to 
- warrant now, becauſe he ſhould have intimate to him the proceſs of eviction, 
who would have maintained him againſt the miniſter, and ſo ſibi impure: 


that the lands are evicted. This was laid over. 
Act. Elkei:, Alt. Maxxell. 


February 


The Judges found him, 
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BRISBANE contra — 8 | 


TAukEs BRISBANE, and his curators, purſuing a reduction of a teſtament 
made by his father, in favours of John Briſbane his baſtard ſon, where- 
im the father was alledged to have nominate his ſaid ſon executor-legatar, 
and tutor to his lawful ſon James. Found, that a teſtament, tho? ſuggeſted 
to the defunct by queſtion or interrogation, was valid, unleſs it were alledged 
to be extorted by force or fear; and that the intervention of extraneous acts 
in the making of a teſtament, renders it not null; and that there was no 
neceſſity to libel wnitas actionis in factione teſtamenti, or that the bequeathing 
of a man's moveables requires ſo great a freedom, as to exclude counſel or 
ſuggeſtion to a defunct on death-bed, or that defectus clauſulæ derogatoriæ 
primi teſlamenti facti in favorem liberorum, renders a ſecond teſtament null; 
nor that the defects of his memory in the upgiving of his debts was any way 
a preſumption of his not being ſanae mentis; and that a teſtament made in 
Scotland requires leſs ſolemnities than the civil law ordains, becauſe by it a 
man had power to nominate his ſucceſſor 11 immobilibus, which by ours he 


cannot do. | 
AR. Danmure. | Alt, Dalrymple, 


February 24. 1657. 
E DG A R ton IRF ENG, 


EN. as aſſignee from — having charged Irving to pay the ſum 
of he ſuſpends upon compenſation of the like ſum reſting by the 
charger's cedent to him. Anſwered, The compenſation cannot mcet this 
debt, becauſe, it is offered to be proven, the ſuſpender is reſting another ſum 
to his cedent, which in law ought, and muſt compenſe this debt, and which 
debt is debitum æque durum et antiquum to this debt aſſigned; and fo the 
charger's cedent having wherewith to recompenſe this compenſation, the 
debt muſt be aſcribed to what is reſting to the cedent, and cannot in law 
compenſe this debt aſſigned. The Judges found the compenſation relevant, 


and aſſigned a day to prove. 


Eodem die. 

II was found, that a bond granted by an interdicted perſon, can be no 
ground whereon to compriſe his land, or take his perſon, but only to affect 
his moveables; and that an interdiction publiſhed at the head-burgh of the 
ſhire where the interdicted perſon lives, is ſufficient intimation to all the 
lieges, though dwelling in another ſhire ; and that the interdicted perſon have 


lands in divers ſheriffdoms. 
AR. Sy me. Alt. — a : 


The contrary hereto is found on the 1 5th February 1658, Ramfay, 
| February 20. 1657. 
The Counteſs of BUCCLEUGH cnura RENTON, &c. 


HE. Counteſs of Buccleugh being addebted to the Laird of Lammer- 


< ton in L. 10,000, and he aſſigning it to Anna Renton his daughter, 
* for 
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for her proviſion, the Laird of Renton, creditor to Lammerton, having in- 
hibition againſt him before the aſſignation, at leaſt the intimation thereof, 
to the young Counteſs of Buccleugh, who is a pupil, and debtor of the 
ſum : Likeas, another creditor of Lammerton's having arreſted the money 
in the Counteſs her hand before the intimation of Anna's aſſignation, as 
faid is; and they all contending for the ſame, the caſe being a multiple- 
poinding, Anna alledged, She ought to be preferred, &c. in reſpect of her 
aſſignation, and intimation thereof to the Counteſs, at leaſt to her tutors 

rſonally. Renton craved preference, becauſe of his inhibition ut ſupra. 

he third opponed his arreſtment, and the ſum was ſufficient: to pay both 
thir creditors, and they concurred againſt the daughter aſſignee. So the 
queſtion was, Imo, If an inhibition could hinder or take away aſſignations 
made to bonds; ſince, by common interpretation, they are only extended to 
lands and heritages? 240, If an intimation of an aſſignation made to a 
tutor only, and not to a pupil, be a valid intimation in law? and whether he 
who arreſted in the pupil's hands, tho” long - after the intimation made to 
her tutors, ought to be preferred? It was, after much debate, found, that 
the inhibiter and arreſter had beſt right to the ſum, and they were preferred 
to the daughter, who:had — a right from her father for no cauſe 
onerous at all; and that the intimation made to the tutor only was not re- 
levant in law; nam pupilius poſt ſeptennium (as the Counteſs was) intelligitur 
habere conſenſum, et pott obligari cum auctoritate turorum ; et poſt ſeptennium 
non poteſt obliguri ſola tutorum audtoritate ; ſed neceſſe gſt adbuc, ut res pupiliares 
obligentur, ut accidit conſenſus proprius pupilli. 


Act. Gilmor, "Niſbet, & Wedderburn. 
Eodem die. 


JN a caſe betwixt a maſter .and tenant, it was found, That, in a tack, 

obliging the maſter to free and relieve the tenant of all burdens impoſed, 
or to be impoſed upon him, the obligement only extends to taxes and bur- 
dens following the land, but not to coal, candle, and tranſient quarterings, 


which are the tenants burden, and not the maſter's. ; 
AQ. Dalrymple. y Alt. Sue. 


83 Eodem dic. 
TURN BULL contra CRANSTOUN. 


URrNBULL purſuing improbation of ſome rights of lands poſſeſſed by 
my Lord Cranſtoun, and in the production he calls for a doom of 
forfeiture alledged given againſt -this Turnbull's predeceſſor, by my Lord 
Cranſtoun's Goodfire, as my Lord Dunbar's Lieutenant in the ſouth ; and 
ſome of the writs called for being produced, the purſuer craved certification 
contra non produtta: The defender alledged, That he having already produced 
ſome writs before any certification could paſs, he behoved to ſee his own 
production; which was granted. Then alledged, No certification, becauſe 
all the writs he was obliged in law to produce are produced; and for the 
doom, he is not obliged to produce it, becauſe it is forty years ſince it was 
pronounced; and ſo poſt tanti remporis inter vallum, no certification of impro- 
bation can paſs againſt him for not production thereof. Likeas, The lands 
upon the gift of forfeiture has been bruiked and poſſeſſed by the defender and 
his authors thir forty years; and ſo, by act of parliament, the right is pre- 
ſcribed, James VI. parl. 22. cap. 12. Replica, Falſhood is not preſcribeable 
| e by 
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by that act of parliament; and, by the law, improbations may be purſued at 
any time, though the lands (whereof the rights are craved to be improven) 
be poſſeſſed forty years without interruption, The Judges deſired to hear 
this in præſentia. | 

Act. Dalrymple. Alt. Cilmor, & me. 


| June 10. 1657. 
BROWN contra BROW N. 


Row in Gorgymill purſuing Thomas Brown for 1300 merks, contain- 
ed in a ticket Obliging him to pay that ſum to the purſuer for ale he 
had given out as his ſervant. Alledged, Abſolvitor; becauſe he was content 
to give him account of 1300 merks of ale ſold to cuſtomers as his ſervant ; 
and ſo, being prepofitus huic negotio, he could not be liable perſonaliter for 
the ſum, but only to compt and reckon. The Judges found, notwithſtand- 
ing of the ticket, the parties ought to compt ; and that it was ſufficient for 
the defender to give him an account to whom he ſold the ale. 
Act. Gilmor. Alt. Dalrymple. | 


| June 11. 1657. 
FOHNSTON contra JO HNST ON. 


Ouxs rod having bound himſelf to cauſe the tutors nominate to one 
ohnſton to make compt and payment of their intromiſſion to the pu- 
pil, when he was paſt pupillarity, and being conveened by the page for 
whoſe behoof the bond was granted for performing it. Alledged, The 
tutors themſelves behoved primo loco to be diſcuſſed, and that he could be in 
no worſe caſe than if he had been cautioner for the tutors, where he would 
have beneficium 2 This they found relevant, and ordained the 
tutor to be diſcuſſed primo loco, as ſaid is. | 


June 12. 1657, 


ROSW ALD contra » 


M* Ros w AL p purſuing a declarator of expiration of a compriſing, on 
this reaſon, That the ſums wherefore the lands were compriſed were 
ſatisfied by intromiſſion with the mails, Oc. Alledged by Mr Thomas Hen- 
derſon, who compeared, That there could be no declarator againſt him, 
becauſe the right of the compriſing, ſtanding in his perſon, was not yet 
ſatisfied by his intromiſſion. Anſwered, That it was enough to ſay, that 
the right of the compriſing ſtanding in his perſon was ſatisfied; for 
having the firſt appriſing on that land, and the purſuer being the ſecond and 
next to him, any other right of appriſing he has purchaſed poſterior to the 
purſuer's, though not ſatisfied, cannot in law impede this proceſs againſt the 
_ firſt compriſing ; and he cannot aſcribe his intromiſſion to both, one being 
in time poſterior to the purſuer's right, This the Judges found rele- 


vant, 
Ad. Dalrymple. Alt. Hog. 


June 13. 


nato s or nr 


June 13. 1657. 
ROS AL D cntra REI D HALL. 


Ni-. debtor to Reidhall in L. 200 Sterling, borrows from Mr Roſwald 
| as much corn as would ſow a room ſet to him in tack by the Laird of 
Wariſton, and for his ſecurity diſpoues the haill increaſe. and growth of the 
corns, with the pleniſhing, to Roſwald. After the corns are ſown, and cut 
down, Reidhall poinds them, as belonging to Nimbo his debtor ; and being 
conveened. for a ſpuilzie, he oppones this poinding. Replied, The corns and 
goods could not be poinded for Nimbo's debt, becauſe they belonged to the 

purſuer, and he kept them with his own herd, did ſow the ground with 
his own ſeed, paid the ſervants for ſowing, harrowing and thearing, Oc. 
Anſwered, Nimbo was'tenant of this land, and had a tack of this ground 
from Wariſton for years to run unexpired, and that he had been in poſſeſſion 
five years, and is yet. Alledged, The corns were diſponed by Nimba, and 
the time of the poinding, the purſuer's ſervant compeared, and produced 
the aſſignation, and made faith the goods belonged to the purſuer. Replied, 
Non relevat, unleſs Roſwald himſelf had compeared and made an oath, not 
only that the goods poinded were diſponed to him, but that they were de- 
livered to him by Nimbo, quia ,ſola traditione transfertur dominium ; or elle he 
ſhould have given a procuratory to his ſervant to compear, The judges, 


before anſwer, ordained the poinding to be produced. 
Act. Dat ynple. Alt. Gilmer. | 


| — | June 16. 1657. 
PHILORTH contra Lady of LUGTON. 


HE Laird and Lady Lugtons having wadſet to Philorth ſome lands 

which were ſet in back- tack to the Laird and Lady jointly for pay- 
ment of the annualrent. The Lady, after the Laird's death, is purſued for 
the back-tack-duty. Alledged, Abſolvitor, becauſe ſhe bruiked the lands 
alio titulo, viz. by a right flowing from her huſband in liferent before this 
wadſet. Anſwered, By accepting this back-tack ſhe had humologate the 
right made to her by Philorth : Likeas, She renounced her liferent, and got 
this back-tack in remuneration thereof. Replied, Any acceptance of a right 
by a woman, ſtante mairimonio, can bind nothing upon her after ſhe is looſed 
from her huſband; and that renunciation was reducible, being o merum et 
reverentiam maritalem. Likeas, She had reduction of it, and ſhe was con- 
tent to renounce the right of that back-tack. The Lords found her liable 


in quantum lucrata eft, reſerving her reduction as accords. 
Act. Dalrymple, * Alt. Syme. 


June 20. 1657. 
NID DE RT cena HYSLOPS. 


1 Laird of Niddry and other creditors, compriſers of Mountainhal, 

having entered into a contract to divide the lands of Mountainhall, 
which lies run-rigg,.conveens Hyſlop for dividing the lands. Alledged, No 
diviſion, becauſe it is not habilzs modus of the law to divide lands, but it 
muſt be by way of brieve out of the Chancery. Likeas, By the reddendo in 
the charter, the vaſſal cannot change nor wadſet his lands, without his ſu- 
perior's conſent. Anſwered, No need of a brieve, becauſe there is no diviſion 


of 
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of the property craved, but only of the poſſeſſion, and when it is divided, there 
will be no need of a new charter from the ſuperior. The Judges ordain 
the'creditors to divide. 


 Faodem dic. 


Marl vicarage are not commonly extended to every thing growing or 
being in a pariſh, as horſe, nolt, ſheep, hemp, lint, wool, eggs, gooſe 
and gryce ; but uſe and wont in pariſhes rules theſe things. 


| Fune 24. 1657. 
BICHIE m HA ar. 


„ and Moſley contra Harper, who being conveened to pay L. 200 
Sterling, reſting by Mary his wife, conform to a bond granted by her 
in her widowhood to this Bichie and Harper, being ftante matrimonio, pur- 
ſued therefor before a Judge-competent in England, he promiſes to pay 
the ſum ; upon which promiſe he is now conveened. Alledged, This pro- 
miſe is only probable /cripto vel juramento. Replied, It being made in 
England, ratione loci contractus, it was probable by witneſſes, though the ſum 
exceed an L. 100 Scots, which in our law can only be ſo proven. Duplied, 
Though, in England, a promiſe be probable by witneſſes, yet by that ſame 
law a verbal promiſe, made to any, not being purſued upon within fix years 
after it is made, does preſcribe ; 27a eſt, it is ſix years fince this promiſe. 
Triplied, The law of England anent preſcriptions is only of debts owing by 
promiſe, but not of debts owing by writ ; but the ground of this debt now 
purſued for, is a bond formally granted by his wife, and the promiſe is but an 
acceſſory obligation to that former bond granted by his wife, whom he 
afterwards married. Quadruplicd, He was not conveenedon that title, but 
he was now conveened ſuper promiſſo allenarly, which being preſcribed by the 
Jaw of England, he muſt be aſſoilzied. Aedged, The preſcription was in- 
terrupted within theſe fix years required by the law of England, by a citation 
of Harper to pay it before a Judge-competent. Anſwered, He behoved to 
ſay he was purſned to pay this ſum, on this ſame title of a promiſe ; for if 
he was conveened /uper alio medio than the promiſe, it was not relevant to 
interrupt the preſcription foreſaid: For put the caſe, hehad been con veened 
upon the bond poſt diſſolutum matrimonii but after the years of preſcription, 
and had been aſſoilzied, and thereafter had been conveened upon a pro- 
miſe after the preſcription, can the purſuit from which he was abſolved, or 
might have been abſolved, be a ſufhcient interruption of the preſcription, 
now competent to him againſt the promiſe. Trrplied, His being purſued on 
the bond granted by his wife within the years of preſcription was ſufficient 
to interrupt the preſcription competent to him againſt the promiſe, the one 
being the principal bond, and the other but acceſſorium, viz. the promiſe ; 
becauſe preſcriptions are odious in law, and any citation, ſuper quocunque medio, 


is relevant to interrupt them. For the caſe was put thus, An executor being 


conveened to pay a ſum, and aſſoilzied, thereafter being conveened as heir to 
pay the ſame ſum after forty years, it is no way competent to the ſaid heir 
to alledge preſcription of forty years; becauſe he was conveened as executor 
to pay that ſame ſum within the forty years, and that purſuit againſt him 


as executor interrupts the preſcription, when. he is purſued as heir. For one 


may be purſued ſiper uno, and afloilzied ſuper alio medio; but the cafe 
was not alike here, becauſe both thele media are proven by writ, v/z. that 


. : he 
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he is heir or executor ; but here is diverſum medium quo, et diverſum medium 
quod. They in the firſt purſuit, being the bond granted by the wife; in this 
the medium quod, is the promiſe. Alledged, This purſuit being betwixt 
Engliſh parties, and dipping on the meaning of the Engliſh, how far pre- 
{criptions may run, it ought to be remitted to the Judge-ordinary in England. 
Yet they aſſoilzied the defender, in reſpect of the ſtatute of England pro- 
duced, bearing preſcription of verbal promiſes within fix years; which was 


well decided. 
AR, Gilmor. Alt. Fletcher. 


; June 30. 1657. 
SINCLAIR contra the Laird of WED DE RB URN. 


IN a valuation of teinds, where the titular has been 15 years in poſſeſſion 
of the teinds craved to be valued, before the act of parliament 1628, he 
will be preferred to the ſole probation of the worth of the teinds. But if 
the heritor has been ſeven years in poſſeſſion of his teinds, before the 15 
years that preceeded that act, there will be a joint probation ordained both 
to titular and heritor. In this proceſs alſo the Commiſſioners gave warrant 
to Mr Robert Sinclair to draw his own teinds, during the dependence of 
this valuation; he finding caution to pay the juſt value of the ſame, after 
ſentence, to the titular, This was done on a declaration given by Mr Tho- 
mas Murray, who was clerk to the old commiſſion, bearing that to be the 


cuſtom. 
Act. Sinclair. Alt. Nervell. 


3 | . 4659. 
FLEEMING contra 4 + & 0 F £ 


*T*Homas FLEEMING, charging Andrew Reid to pay him 400 merks 

1 contained in his bond, he ſuſpended, becauſe the true cauſe of that bond 

was for wine, and he offered to prove the wines were ſophiſticate, rotten 

and mixed, which was found relevant to be proven by witneſſes, though to 
'take away a bond, if the wines were ſo at the time of their delivery. 
Act. Flacher & Gilmor. : 


Fuly 3. 1657. | 


MAURICE TRENT contra ROBERT YOUNGER and 
HART BRUCE of CLACK MAN NAN. 


AUE TRENT purſues the ſaid Robert Younger for payment of a 
certain ſum of money due to the purſuer by bond, and alſo the Laird 

of Clackmannan, as becoming ſurety for the ſaid Robert; in ſo far as, by 
his miſſive, directed to Robert Bruce:merchant, he ordains him to deal with 
the ſaid Maurice, to continue the ſaid Robert Younger's buſineſs till Mar- 
tinmas or thereby, and to aſſure him that Robert Younger was able to take 
courſe with all his burdens, and ten times more, if he could get his'own ; and 
to aſſure him the rumour of his ill condition was falſe ; whereby the purſuer 
offered to prove, by the oath of the party, viz. Robert Bruce, the perſon in- 
truſted, that he ſhewed the letter, and required the delay, and obtained it ; 
and that thereafter, within a time, or at leaſt a year, the ſaid Robert Younger 
became inſolvent, by having his lands appriſed, or at leaſt diſponed, or him- 
ſelf inhibite or denounced. To the which it was anſwered for Clackmannan, 
That the alledgeance is no way relevant, ſeeing the words of the letter are 
| > | 8 not 
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not obligatory, but affirmation or aſſertion, and any aſſurance in that way, 
unleſs it appear to be given animo obligandi, or any deſire of forbearance, 
cannot oblige the perſon fo aſſuring or deſiring to pay the debt, if it be other- 
ways. The Commiſſioners found the aſſurance and deſire of continuation 


contained in the letter not obligatory to infer payment of anterior debts, 
though Younger became inſolvent medio tempore; and therefore aſſoilzied the 


defender. | 
Baſfcur, Clerk. 


| | | Eodem die. 
PATRICK SCOT of Carlton againſt his CREDITORS. 


| * ſaid Patrick purſuing liberation, ſuſpends, ceſſio honarum; it 


was alledged for the creditors, firſt, no liberation till the purſuer give 


up an inventary of all his eſtate that he had, not only at the time of the incar- 


ceration, but of the denunciation, and produce all the rights and evidents 


thereof, he then had. 240, No liberation, becauſe by his bond granted to 


one of the creditors, he hath renounced the benefit of ceſſio bonorum, and all 
ſuſpenſions and actions, and that under the pain of perjury and defamation. 
ztio, No liberation, becauſe the creditors offered to maintain him in priſon. 
It was anſwered for the priſoner, to the firſt, That he oppones the common 
praQtiſe, whereby inventary is only deſired of rights competent at the time of 
incarceration, and deeds fraudulent after incarceration, but not after denoun- 
ciation. To the ſecond, The bond is null, becauſe it is againſt the common 
law, and that perſonal liberty, which no man can take from himſelf, or ob- 
lige himſelf to remain in perpetual impriſonment. The Commillioners re- 
pelled the firſt defence and alſo the ſecond, in reſpect of the bond, which 
| bore not a renounciation of bonorum, but of all actions and ſuſpenſions that 
might hinder payment; and ſuſtained the third to ſuch creditors as would 
become acted for maintenance. ü | 


Eolem die. 


MARTHA POUT and her CHILDREN contra THOMAS 
ROBERTSON and the TENANTS of BOGYTNE. 


of Þ HE faid Martha, for herſelf, and for the behoof of herchildren, being 

infeft by a contract of wadſett betwixt her and Hugh Campbell of Dou- 
cathill, in the lands of Bogyne ; which contract contained a back-bond, and 
dlauſe of requiſition ; ſhe thereupon purſues the tenants and Thomas Robert- 
ſon, who had bought the lands from Doucathill, as intromitter, to pay the 
back-tack-duty. It was alledged, for the defenders, Abolvitor, becauſe the 
purſuer had uſed requiſition, and fo had made the ſum moveable, and had ta- 
ken away the real right of wadſet, in reſpect the clauſe bore, if that ſhe chooſe 
rather to have the money than the wadſet, the ſhould require it. It was an- 
ſuered, for the purſuer, That the alledgeance was not relevant, becauſe the 
requiſition was not a paſſing from the infeftment ; and as for the words of 
the clauſe chufing rather, it is clear that the election is rather of payment; and 
therefore, unleſs it it be rather alledged, that, by the requiſition payment be 
obtained, non-relevar. The Commiſſioners repelled the alledgeance, being 


only upon the requiſition. It was now alledged for the tenants, that they had 


paid bona fide to Thomas Robertſon, now their maſter. It was anſwered, 
That the purſuer had arreſted before the time called for upon the contract 


of 


) 
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of wadſet which includeth the. back-tack, and ſo put the tenants in mala 
| fide. It was anſwered for the defenders, That the arreſtment upon the con- 
tract of marriage, was not for making forthcoming the back-tack-duty, but 
the rents due to Ducathill, for ſatisfying of the principal ſum due by him. 
The Commiſſioners found the ſaid arreſtment not ſufficient to put them in 
mala fide, or to pay the rents to Robertſon, who was not a ſingular ſuc- 


ceſſor. 
July 10. 1657. 


ALEXANDER FERGUSSON cr YAM ES SETON 
of TOUCH. 


THE faid Alexander purſues exhibition and delivery of a minute be- 
| twixt him and Touch, that it may be regiſtrate and extended, and that 
becauſe it was put in the hands of Hugh Paterſon ſimply to be given up to the 
purſuer, as his own writ. Touch inſiſted in his proceſs, alledging that the 
minute was depoſited in the hands of Hugh Paterſon 'till certain conditions 
were performed, and offered to prove the ſame by the depoſitar's oath or 
the communer and witneſs inſerted ; and likewiſe the ſaid Alexander decla- 
red to the Laird of Carden, that he would not make uſe of the minute, and 
offered to prove the ſame by witneſſes. The Commiſſioners preferred the 
ſaid Alexander Ferguſſon on probation of his libel by the ſaid Hugh Pater- 
ſon's oath, and found the declaration not probable by witnefles. 


Eodem die. 


MARGARET GRADE N contra CHEISLY. 


TARGARET - purſues the ſaid  Cheifly for reſtitution of certain goods, 
taken from her huſband by him in anne 1647: The Commiſſioners 
found the defence relevant, That, at the time of the taking thereof, the 


purſuer's huſband was actually in arms with Montroſe, without neceſſity of 


alledging the defender was in arms for the Parliament, (preſumed without 


probation) or did it by warrant, becauſe of the thirtieth a& of Parliament 
1647, whereby all goods taken from any in the rebellion by any good peo- 
ple, under the obedience of the Parliament, were declared not to be purſu- 


able civilly or criminally at the inſtance of the rebel. 


Eodem 1 
The Laird of GLE NOR CHT contra CAMP BE LI. 


(GESNPRCHY ; purſuing a removing of. the ſaid Campbell from the 
land of Arthumiar, It was alledged for the defender, Abſolvitor, becauſe 
Glenorchy, by his bond, was obliged to infeft the defender in theſe lands 
by a precept of clare conſtat gratis; and therefore could not remove him 
therefrom. It -was anſwered for the purſuer, That the allegeance is not 
Televant, it being only a perſonal obligation to receive him, and no real right ; 
but, when he; purſues upon the bond, he ſhall. have an anſwer. 240, The 
bonds, and all the defender's infeftments, titles, rights and ſecurities, conta in- 
ing the lands of Archiar, are im proven by a decreet of improbation in 1648. 
It was anſwered for the defender, That though his bond was but perſonal, 


yet it is ſufficient to exclude the grant thereof, in the ſame manner as if he 
would 
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would make a diſpoſition, it would be. ado, As to the improbation, there 
is neither general nor particulars in it of bonds, but only rights and ſecu- . 7 
rities of and concerning lands; which, in a matter ſo odious, ought not to be 1 
extended to this bond. 3rio, The defender hath action of reduction of 
the ſaid decreet of improbation already depending and ſeen, and holds the 
production fatisfied by the decreet of improbation produced, and repeats 
his reaſon, viz. That the decreet of improbation is in abſence, and only by 
certification, againſt which he ought to be reponed ; becauſe he produceth a 
_ teſtimony, and offers him to prove, that at the time of the certification, 
and before he was in captivity taken with Allaſter M Donald in the country 
ſervice. The Commiſſioners found the reaſon of reduction relevant, and 
alſo ſuſtained the ſame, by way of reply, in the removing; and as to the ge- 
neral clauſe, they were of opinion, that it might extend to the bond as well 
as to the diſpulition, being a ſecurity of land. | 


Downie, Clerk. 
3 f ; Eodem die. | 
FOHN THOMSON cmra Sir GEORGE SETON. | 


to himſelf, and part by his command and direction to his ſiſter's daughter: I 
was alledged for Sir George, That the accompt, or a great part thereof, was 
three years or more before purſuit, and therefore only probable ſcripto wel 
wramento; and that member thereof concerning the direction to furniſh his 
ſiſter's daughter was only ſo probable. It was anſwered, That the accompt 
was a cutrent- accompt of ordinary furniſhing by a taylor; ſo that it was 
ſufficient the cauſe was intented within three years after the furniſhing. The laſt 
of which was ſuſtained. It was further alledged, That the direction, being of 
a ſmall matter, within L. 100, was probable by witneſſes. The Commiſſioners 
found it was probable by witneſſes, unleſs it were alledged, that his ſiſter's 
daughter were in family, or that it was proven by writ or oath of party, 
that he had given direction to furniſh her in the like kind. | 


Jo. THromsoN purſuing Sir George Seton for an accompt of furniſhing part 
U 


1 | Eodem die. | 
JAMES CARMICHAEL cn his CREDITORS. 


THE faid James, craving liberation, ſuſpends ceſſione bonorum. Some of 

the creditors offering to aliment, it was a/ledged, That he ought to be 

detained, ſeeing the offer was but by few, and that upon malice. 240, He 

was a public ſervant, v/z. a meſſenger or macer of Exchequer. The Com- 

miſſioners ſuſtained the offer of aliment, though by a few, but modified, in 
reſpect he had wife and children, ten-pence a-day. | 


July 11. 1657. 
OLIVER ona FALCONAR. 


ADAMOISELLE OLIVER purſuing Sir John Falconar, it was found, 

That a bond being once depoſitate, though on conditions, er quo- 
cunque modo come in the party's hand to whom it is granted, it cannot be taken 
away, but by the party's own oath in whoſe hands the bond is, neither can 
the depoſitar's oath nor any others be taken, either anent the truth of the 


depoſitation or the conditions. Whereas, the granter of the bond _ 
— R or 
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for exhibition and delivery of the writ depoſitate on certain conditions, the 
depoſitar's oath may be taken anent the conditions of the depoſitation. 
The like was. found betwixt the Laird of Touch and Ferguſſon againſt 
Hugh Paterſon. FT | 85 

AR. Elis. Alt. Flucher. 


Fuly 14. 1657. 
THOMAS FLEMING n ANDREW REID. 


' Hoxar Fr EMING, having charged. Andrew Reid upon a bond of 
L. 864, Andrew ſuſpended, and alledged, the cauſe of the ticket was 
for wine, which he bought at a full price, and which, at the time of the 
delivery, muſt be preſumed to have been inſufficient, mixed and rotten ; be- 
cauſe, immediately after the ſame was come from Leith to Perth, where it 
was delivered within few days, it was offered to be proven by many wit- 
neſſes, that it was ſo found inſufficient. It was anſwered for the charger, 
That the reaſons were not relevant by witneſſes, or preſumptions, to take a- 
way his write; and that the manner of probation could not be divided, by 
proving the cauſe of the bond by the jparty's oath, and the inſufficiency by 
witnefles, The Commiſſioners found t he reaſons ſo qualified not relevant, 
unleſs. it had been poſitively alledged, That at the time of the delivery, the 
wine had a latent inſutficiency. | | | . 
1 Balſour, Clerk. 


1 Eodem die. 
WALTER DUNCAN ct FAMES ELLIES. 
ALTER Duncan purſues Mr James Ellies, heir to James Ellies his 


W father, who became aQed cautionar, in the books of cautionry of bor- 
rows, for umquhile James Ellies factor, that he ſhould perform his duty and 
faorſhip, and make compt and payment of the goods received by him 
from the merchants, for payment of 32 barrels of ſalmon, which the factor 
received, and for which the purſuer obtained decreet againſt him. It was 
alledged for the defender, No proceſs till the factor or his heir be diſcuſſed, 
ſeeing the defender's father, being cautioner for the factor, was but liable 
ſubſidiarie, as cautioners for tutors, curators, and other executors, are. It was 
anſwered for the purſuer, That he craved ſentence, conform to the bond of 
caution. 19, To make James Ellies to make compt and payment. 24, 
He had recovered deoreet againſt the factor, and getting farther notice, that 
he was bankrupt, farther diſcuſſing was needleſs. The Commiſſioners ſuſ- 
tained the defence, and found no proceſs till decreet be gotten againſt ſome 

repreſenting the factor, and they legally diſcuſſed. l 


| Balfour, Clerk. 
| Eodem dic. 
Earl of HOME contra ANDREW HOME. 


"YES Earl of Home and his aflignee, having charged Abraham Home 
upon decreet of the ſheriff of Berwick, for payment of 100 merks 
yearly for the teind - duties of the lands of the faid Abraham raiſed 
tuſpenſion and reduction upon iniquity, viz. That he had compeared before 
the ſheriff and opponed this relevant defence, That there was a decreet at the 

| ; , | inſtance 
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inſtance of the Earl for 30 merks yearly ſtanding; againſt the which the 
ſheriff had admitted this reply, That fince the decreet, he had paid a great 
duty, and received the Earl's diſcharges, to be proven by witneſſes, which 
was not relevant to take away his decreet. 'The Commiſſioners found the 
zeaſons relevant, and therefore ſuſpended and reduced. * 

f | Dounie, Clerk. 


| July 16. 1657. 
ROBERT BAILLIE contra fFOHN HALLEY. 


MN RoBerT BAILLIE having obtained decreet before the ſheriff againſt 
the tenants of Cowdecony, and the ſame being ſuſpended by John 
Halley of ſenip, who alledged, That the tenants could not be removed, 
becauſe they were his tenants, by payment of mails and duties, and he not 
warned; and that he was heir or apparent heir to —— Halley, who died in- 
feft in the ſaid lands; and by virtue thereof, he and his predeceſſors were 
in poſſeſſion ten or more years. It was anſwered for the charger, That the 
reaſon was not relevant, unleſs the ſuſpender or his predeceſſor had right, 
and that he was in lawful poſſeſſion the time of the warning, which could 
not be alledged ; becauſe he offered him to prove, that the charger's father 
had obtained decreet' of removing from the lands againſt the ſaid | 
Halley, whoſe rights the ſuſpender claims, after which decreet, the ſuſpen- 
der's poſſeſſion was vitious and violent ; and the charger needed not warn 
and call him, ſeeing his predeceſſors were already removed. It was anſwered 
for the ſuſpender, That his poſſeſſion was lawful, becauſe, the ſaid preſent de- 
creet of removing was ſuſpended at his predeceſſor's inſtance, ſhortly after 
the pronouncing thereof, which is not yet diſcuſſed ; and which purged 
his vitioſity following upon the decreet of removing: Likeas now he hath 
intented reduction of that decreet, and of the charger's whole right; 
whereupon he is willing to inſiſt. It was anſwered for the charger, That the 
ſuſpenſion cannot purge the vitioſity of the poſſeſſion, becauſe the decreet of 
removing is in foro contradictorio, which could not be taken away by ſuſ- 
_ penſion, there being no reduction but now of late: and fo, ſeeing a ſuſpen- 
{ion purgeth not poſſeſſion thereafter, but that if the letters be found a ac 
proceeded the poſſeſſor is a vitious poſſeſſor, and liable for violent profits; 
and that this ſuſpender againſt a decreet compearing, if the reaſon thereof 
were repeated, cannot but be repelled : of neceſſity the poſſeſſion remains 
violent and vitious, and the late reduction ſhould take effect from the time 
of citation; it cannot purge the anterior vitious poſſeſſion, whereby to make 
ten years lawful poſſeſhon. The Commiſſioners repelled the reaſon of ſuſ- 
penſion founded upon the defenders author's infeftment, in reſpect of the 
reply of the decreet of removing againſt that author, and repelled the al- 


ledgeance upon the prior ſuſpenſion, reſerving reduction as accords. * 
| Dounie, Clerk. 


; July 18. 1657. 
Sheriff of BUT E contra Tenants of C ROIGTO N. 


FI ſheriff of Bute being infeft in the mill of Croigton, purſues the te- 
nants of the barony of Croigton to pay the abſtracted multures. It was 
alledged for the tenants, No proceſs, becauſe their maſter the Laird of 
Humbie was not called ; without which no ſervice nor thirlage could be 
put upon his lands. It was anſwered for the purſuer, That he needed not 


call 
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call any other than the poſſeſſor in his poſſeſſory judgment, wherein he li- 


belled he was in poſſeſſion of the multures, and craved the abſtracted multures 
for the year bygone, and was not craving to conſtitute a new thirlage, or to 
declare the point of right; and alledged, That the proponers were employed 
by Humbie, and might propone the defence upon his right, which ſhould 
have an anſwer. The Commiſſioners found no proceſs till the heritor was 
called. 7 | | 

Eodem die. The ſame found in the proceſs at the inſtance of John Reid 
of Balthothingall contra tenants of Burnhead and others. : 


5 Eodem die. 
ARCHIBALD SYDSERF contra FRANK ADAM, &c. 


1 N a double poinding, raiſed at the inſtance of Archibald Sydeſerf contra 
Frank Adam on the firſt part, John Craichman as fon and adminiſtrator 
to Joſias Craichman his father on the ſecond part, and Richard Graham 
arreſter on the third part. The ground of the queſtion was a bond granted by 
the ſaid Archibald to the ſaid Frank Adam and umquihile Joſias Craichman, 
and their heirs, for merchandiſe received from them; which was arreſted 
by the ſaid Richard Graham, upon a bond due to him by the ſaid Frank 
Adam and ſoſias Craichman. It was alleaged againſt the arreſter, that he 
ought not to be preferred upon his arreſtment; becauſe he had recovered 

no decreet againſt the ſaid Frank Adam and Joſias Craichman his debtors; 
and therefore no proceſs to make arreſted goods forthcoming, being neceſ- 
ſarily conſtitute upon a decreet for eſtabliſhing the debt; till that were done, 
he had no intereſt; for the bond whereupon he had gotten arreſtment was 


neither regiſtrate nor regiſtrable, becauſe there can be no proceſs upon an 


arreſtment founded upon a dependence, till decreet be firſt recovered upon 
that dependence: ſo, neither vpon this bond, which is no decreet until via 

attionis decreet be obtained. It was anſwered for the arreſter, That he 
opponed his ſummons for making arreſted ſums forthcoming, wherein the 
faid debtors were called, and the debts ſufficiently inſtructed by the bond, 
tho? not regiſtrable; and offered, if need were, to eik that member to his 


libel at the bar, and then for decerning the fums forthcoming 'for ſatisfying 


thereof. The Commiſſioners found both theſe members relevant and con- 
ſiſtent in one libel, and, with conſent of the other party, ordained the ſame 
to be added without fight. It was alledged for the ſaid Frank Adam, That 


he ought to be preferred to the whole ſum, firſt to the arreſter, becauſe he 


offered to prove the debt was paid. 2d, To John Craichman, becauſe by 
the law of England, a bond granted to joint creditors, without mention of 
any proportion or diviſion, if any of them die, their portion accreſſeth to 
the ſurvivor, who hath only right to purſue and uplift the ſame; which was 
referred to the Englith ſudges on their proper knowledge. It was anſwered 


for the ſaid John Craichman, That the alledgeance upon the law of 


England ought to repelled, albeit it be the common rule in partnerſhip. 


vid. Littleton. 2d», It was alledged, That this bond being granted by a 


Scotſman, and regiſtrable in the Seſſion- books of Scotland, was thereby 
ſubmitted by the creditors to the law of Scotland, and regulable thereby ; by 
which it was evident, that this bond belonged to the two creditors and 


their heirs equally, and did not accreſs. 37io, It was alledged, That the ſaid 


Frank Adam ſurvivor. non habet perſonam ſtandi in judicio; becauſe he is out- 


lawed by outlawry produced. 40, The atteſted copy of a commiſſion 
granted in the bench,'to certain perſons to uplift the ſaid Frank Adam's whole 


eſtate; 
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eſtate ; therefore, it was bankrupt to the behoof of Craichman- and others 
his creditors: Likeas compearance was made for the ſaid particular com- 
miſſioners, and they craved preference, and offered to produce the particular 
commiſſion cum proceſſu. It was anſwered for Frank Adam, That the cauſe 
is not regulate by the law of Scotland, ſeeing the creditors were Engliſh- 
men, and the bond granted in England; and albeit it was a Scots name and 
regiſtrate in Scotland, yet it was only as to execution, but not to change the 
nature of a right by a law, not known nor thought upon by the ſaid two 
joint creditors ; and to the outlawry, the ſame had no force in Scotland, 
being only a perſonal excluſion in England; and as horning regiſtered in 
Scotland, and as to the commiſſion thereof, the copy produced cannot be 
reſpected, 190, Becaule it is a commiſſion by Judges in England, which 
doth not extend to Scotland. 2do, Becauſe, in all double poindings, the 
competitors muſt in initio produce their rights, which cannot be inſtructed 
by a copy. 3110, Theſe Commiſſioners are ſtrangers, and there muſt be a 
procuratory produced for them. The Commiſſioners found the cauſe regu- 
lable by the the law of England, and that cauſe of merchandiſe and co- 
partnerſhip therein, was an excepted caſe ; and therefore found, that Craich- 
man and Adam ought to be preferred in equal ſhares, and repelled the al- 
ledgeance upon outlawry, and ſuſtained not the intereſt upon the commil- 
fion granted in the upper bench. Thereafter it was father alledged for 
the ſaid Frank Adam, That he ought yet to be preferred to the other half; 
becauſe he offered him particularly to prove, that, by the cuſtom of Lon- 
don, bonds granted to joint creditors, who are alſo copartners, the one de- 
ceaſing unteſted, his portion accrefſes to the ſurvivor, and that this was a 
copartnery in equal ſhares, The Commiſſioners found the alledgeance rele- 
vant to be proven by the judgment of the Aldermen and Mayor of Lon- 
don by the mouth of the Recorder, and granted commiſſion to that effect. 


Eodem die. 


N a ſuſpenſion and reduction upon a reaſon of circumvention. It was 4“. 
ledged, That the ſuſpender being cautioner for her huſband in a ſum of 
money by bond, after his death, the charger having preſented to her, that he 
would be willing to quite her for this which was a lefler ſum, and ſhe, being a 
woman, ignorant that by the law ſhe would be free of the obligement, granted 
this new bond, but upon this condition, That ſhe might reſile within a cer- 
tain ſhort ſpace, within which ſhe did refile ; whereupon the charger, in pre- 
ſence of ſeveral famous witneſſes, took a writ, as being her new bond, and 
having ſhewn it before them to deſtroy and cancel the ſame as the true 
bond, which was but a forged bond, he keeping up the real bond which js 
now charged upon. It was anſwered for the charger, That the reaſon is 
only relevant to be proven by his oath, and that witneſſes cannot take 
away his bond. It was anſwered for the ſuſpender, That this, being matter 
of fraud and circumvention, ought to be probable by witneſſes, eſpecially, 
ſeeing the condition of the granting the _ is offered to be proven by the 
charger's oath, and the fraud or _— of the wrong bond by witneſſes 
above exception. The Commiſſioners found the reaſon relevant to be 
proven by oath and witneſſes as is aforeſaid; but found not that member re- 
levant, That the bond was granted for a former bond, whereby ſhe was not 


legally bound, being ignorantia juris quae neminem excuſat. 


8 Eiuoden 


granted a third term. 
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4 jo | OE OT Eodem die. 
The Laird of Lo UST O N contra the Earl of E R R O Z. 


T HE Earl of Errol being purſued by the Laird of Louſton as heir to 
+ his father, and an exception of payment being proponed, and incident 


| ſuſtained to the Earl, in reſpect he was cautioner; in which incident, two 


terms had been already granted for exhibition of the diſcharge againſt all 
havers contained in the incident, the Earl craved a third term. It was al- 
ledged, That no third term could be granted, becauſe, by act of Sederunt 
anno 1652, only two terms were to be granted in ordinary ſummonſes, and 


there could no more be granted in an incident, being but an ordinary 


ſummons. It was anſwered, That the act made no mention of incidents, 
but more times were always accuſtomed in them. The Commiſſioners 


q; - 20+. 1657. 


OMERVAILIL of Drum contra in this caſe it is found, that where 
there is a decreet cognitionis cauſa recovered againſt one renouncing to 
be heir, an adjudication may be raiſed againſt the ſuperior for entering to 
the lands adjudged, and againſt the tenants for payment of the mails and 
duties, and both may be joined in one libel. The ſuperior craving a year's 
duty for the entry, and the compriſer refuſing, the Judges would hear it 
in pracſentia. | | 
Act. Harper. Alt. Herries, & Maxwell. 


Eodem die. 


N a reduction of a valuation, the party leſed ought to call the whole 
heritors of the pariſh. 
Act. Sinclair. 5 


ul 22. 1657. 
JOHN TURNBULL contra HART M*DOUGAL. 


heir to umquhile Sir William M Dougal his father, for payment of the 

m of 2000 merks addebted by his father Captain Hume, whereunto the 
purſuer was cautioner, and is now aſſignee: The purſuer condeſcends upon 
the behaving, by recovering decreet againſt the Earl of Roxburgh for compt 
and reckoning of the ſums due by his father, and declaring the lands of 
of M Cerſtoun redeemable. It was anſwered for the defender, That the al- 
ledgeance above ſaid ought to be repelled, in reſpect of the decreet againſt 
the Earl of Roxburgh, which is only, de preſente, a compt and reckoning, 
and declares the land only redeemable to the defender, being firſt heir, 
which is not done, but he is willing to renounce the benefit of his decreet, 
which is much to the advantage of the creditor, -and all other right he can 
ſucceed to by his father. The Commiſſioners:found the exception relevant. 


| Eodem die. 
CLYTOUN contra DUNMOIR, et e contra. 


Jie TUuRNBULL of Minto purſues Hary M*<Dougal, as behaving him as 
1 


THERA being a mutual action of moleſtation at the inſtance of Clytoun 


and Dunmoir, and upon both a commiſſion to certain gentlemen to be 
| _ ſheriffs 
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ſheriff for cognoſcing the marches by an inqueſt, conform to the act of 
parliament, In reſpect of the ſheritts relation to Clytoun, the ſaid ſheriffs de- 
legate by their decreet, aſſoilzied Clytoun, and found Dunmoir to have done 


the wrong, and ordained him to reſtore the marches as before the wrong, 


and to deſiſt in time coming. Dunmoir ſuſpends, and raiſes reduction, upon 
this reaſon, That, by the articles of agreement ſubſcribed by both parties, 
which are in-the hands of the notary writer thereof, he is warranted to 
do the deeds controverted. It was anſwered for the charger, That the de- 
fence was competent before the Judges and therifis delegate. It was an- 

ered for Dunmoir, That it was not proper to propone the queſtion before 
the Judges, the queſtion being only ſheriffs, inſtead of the ordinary- ſheriff; 
and, that it was not proponed before the ſheriffs delegate, it was their fault, 
and they did wrong therein; becauſe, by inſtruments produced, it is in- 
ſtructed, The ſuſpender having obtained a charge of horning againſt the 
ſaid writer, to produce the ſaid agreement, and he being preſent at the 
time of the cognition, he both required him and the ſherifts delegate to 
cauſe him produce the ſame, which both they and the faid. writer refuſed ; 
and becauſe exceptions before inqueſt muſt be inſtantly verified, it was 
to no purpoſe to have proponed the ſame. The Commiſſioners ſuſtained 
the reaſon. | 


| 98 Eodem die. 
The Earls of CASSILLS, LOTHITAN, and others. 


THE Earls of Caſſills and Lothian and others, having granted a bond 
of 50, ooo gilders and annualrents thereof to the factory in Campvere in 
anno 1650: There was a tranſaction thereafter for a leſſer ſum, and, in the 


the compt and reckoning betwixt the ſaid parties, and others arreſters, it 
was alledged, That the compt only ought to be conform to the latter agree- 
ment. It was anſwered for the factors, That no uſe could be made of the 
agreement, ſeeing it was not fulfilled, and eſpecially ſeeing there was a 
clauſe contained in the agreement, That the firſt bond ſhould ſtand ay and 
while ſecurity were granted by the debtors for payment to the factor be- 
_ twixt and a certain time to their ſatisfaction; which ſecurity never being 
done, they can make no uſe of the agreement. To the which it was an- 
fwered, That the agreement contained no clauſe irritant, in caſe of failure, 
to be void, but by the contrary. a penalty in caſe of failure and annualrent. 
And the ſtanding of the firſt bond was only to be for farther ſecurity to the 
factors, till they get the ſecurities agreed. The Commiſſioners, notwith- 
ſtanding of the anſwer, ordained the compt to be conform to the agree- 
ment. 


| | Eodem die. 
ANDREW REID nta THOMAS FLEMING. 


IN a ſuſpenſion, at the inſtance of Andrew Reid contra Thomas Fleming, 

=» mentioned 14th July, the ſuſpender condeſcended, That the wine for 
which the ticket was granted was vitiate at the time of the delivery. It was 
anſwered for the charger, That the reaſon ought to be repelled ; that the ſaid 
ſuſpender, or at leaſt a cooper brought with him, in his preſence, taſted the ſaid 
wine, whereby the vitioſity could not be latent. It was anſwered for the 
ſuſpender, That the anſwer ought to be repelled ; becauſe he offered them to 
prove, That the wine was impure by mixing it with milk and other ſcum, 
| _ whereby 


$4 
wy 
3 
3 
. 
by 
* 
. 
1 
1 
: 
% 
4 
; 
= 
he 
$3 
* 
17 
'4 
i 
4 
1 
bo 
4 
4 
a 
1 


7 7 0 til oN SL Gp * 


whereby the defect thereof was latent, and not diſcernible by the taſting. 
Ihe Commiſſioners ſuſtained the reaſon of ſuſpenſion and duply, and re- 
pelled the reply. LAS FORD . 8 


MAR OAR T AIT EIN cnira Laird of GRANGE. 


MA ET AITXIN purſuing a poinding of the ground, by virtue of an 
old infeftment in the year -1605. It was alledged by the Laird of 
Grange heritor, Abſolvitor, becauſe he was ſuperior of the annualrent, and 
it being in nou-entry, was in his own hands, and belonged to himſelf. It 
was anſuered for the purſuer, That the alledgeance ought to be repelled; 
becauſe ſhe had required Grange to infeft her upon precepts out of the 
chancery, and, he refuſing to infeft, was infeft by the Commonwealth 
his ſuperior. To the which it was enſwered, That the infeftment of the 
Commonwealth is only in ſupplement, and takes not away the caſualty from 
the ſuperior. The Commiſſioners repelled. the alledgeance, in reſpec of the 
reply, .and refuſed all entries by the Commonwealth. | 


July 24. 1657. 


'A NTon1a Brown, with concourſe of her creditors, purſues a ſummons 
2 for interponing the Judges authority to the ſelling of her lands to her 
profit, calling on her neareſt of kin on her father and mother's {ide ; and 
they not compearing, the Commiſſioners adviſed: the cauſe, and granted 

commiſſion to the ſheriff of Fife, where the lands lay, to take cognition and 
Proof of the rental of the lands, the truth of the debts, the burdens and ca- 
ſualtes of the lands, and the ordinary price of lands in the precincts wherein 


they lie. if 
Brown, Clerk, 


1 Fodem die. 
JOHN BOS SVE LL contra Bailies of KING HORN. 


IOn BosswELr purſues the Bailies of Kinghorn for unwarrantable im- 

priſonment of him, and concludes, to ſet him at liberty, to pay his ex- 
pence and damage, and intereſt, and to be puniſhed in their perſons and 
goods. It was alledged for the defenders, That this was a criminal cauſe, 
and behoved to be ſo purſued. The Commiſſioners ſuſtained the libel for li- 
beration, damage and intereſt, but referred the puniſhment to the criminal- 
court. It being farther alledged, Abſolvitor, becauſe the purſuer was juſtly 
incarcerate, by a decreet obtained before the Bailies of Kinghorn. It was 


anſwered, Nou relevat, unleſs, upon the decreet, there had been a charge 


given, and the day preſcribed, and an act of warding. It was anſwered for 
the defender, The defence was relevant, eſpecially ſeeing he offered him to 
prove, That the officer of burgh required or charged to make payment, 
and-that by an order from the Bailies virtually, and that after the charge 
ran, he was incarcerate, which was the cuſtom of the burgh. The defence 


found relevant to be proven by the officer, executor of the warrant. 
| | | | Daunie, Clerk. 


Eodem 


July 23. 165). 
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| : Eodem die. 
| . MUNGO MURRAY contra GORDON of GLENBUCKIE. 


G IR n Moy, having charged Patrick Gordon of Glenbuckie, he 


ſuſpended upon this reaſon, That the bond which is the ground of the 


charge, was extorted via majore; the charger having taken the luſpender pri- 


ſoner, being then in arms in oppoſite parties. It was anſwered for the char- 
ger, That he opponed his decreet of ſuſpenſion, wherein the ſuſpender was 
compearing, and which time the ſaid reaſon was competent and omitted. It 
was anſwered for the ſuſpender, That competent and omitted was not rele- 
vant in ſuſpenſions, but only in ordinary actions, which had been an an- 
cient and conſtant practice. It was anſwered for the charger, fit, That 
the parity of reaſon was alike, otherwiſe that proceſs ſhould be infinite. 


240, Oppones the act of Sederunt in anno 1649, againſt that former vitious 


decreet, after this decreet of ſuſpenſion was diſcuſſed in 1650. The Com- 
miſſioners referred the reaſon of extortion, as being competent and omitted, 
and found the letters orderly proceeded. 


Donnie, Clerk. 


| July 24. 1657. 
SIMSON contra the Town of KINGHORN. 


= this cauſe, found, that an arreſtment may be uſed on an heritable bond 
TL without a precceding charge of horning, to make the ſum moveable, juſt 


as heritable ſums may be arreſted conform to the act of parliament. 
Act. Cheap. Alt. Norwell. 


| uly 25. 1657. 
CASKIBEN and others. Ju 25 35 


CEN Laird of Innes, John Forbes of Aſloune, Mr Robert Bur- 
net, and Alexander Forbes, being in a multiple-poinding. It was dif- 


puted in the inner-houſe ad nauſeam. The caſe I muſt enquire after. 
Act. Gilmer, Wedderburn, Herriot, & Burnet. 


Eod:m die. 
MARGARET AITKIN coura KIRKCALDY of GRANGE. 


ARGARET AITKEN purſues a poinding of the ground of the lands 
and Barouy of Grange, whereunto ſhe is infeft as heir to her pre- 
deceſſor, contra Kirkcaldy of Grange, now heritor thereof, It was al- 
ledged for Grange, Abſolvitor from the annualrent preceeding the prior in- 
feftment, or requiſition made to him to infeft her; becauſe the decreet was 
then in non- entry, and ſo was in his own hands as ſuperior thereof, in re- 


ſpect the ſame was holden of the former Laird of Grange, granter thereof. 5 


It is anſwered for the purſuer, That the annualrent being. only a ſurety to 
her, if the bond does not fall in non-entry. It was anſwered for the defen- 
der, That the reply is not relevant, unleſs it were alledged, That the defen- 
der was a debtor, and bound perſonally to pay the annualrent ; in which 
caſe, perſonal obligation — hinder him to make uſe of the non- entry; 
but this defender being only ſuperior of the annualrent, but not repreſenting 
the debtor, who was bound to pay the ſame, he might have the com- 


mon benefit of the law, and right of his ſuperiority. The Commiſſioners 
| 55 


ſuſtained 
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ſuſtained the defence with = of the reply, and aſſoilzied from an- 


nualrents preceeding the requiſition. Vid. July 23. 
Fe S[*> * Dounie, Clerk. 
Eodem die. a 


CLOYERHILL cora THOMAS NIV E N. 


a r having purſued Thomas Niven as principal, and Thomas 


Niven younger his ſon, as cautioner, to make payment to him of 2000 
merks, due by their bond to umquhile Robert Schaw of Kelſoland, where- 
unto he had right by tranſlation. They ſuſpended, alledging compenſa- 
tion by a kane granted by the ſaid Thomas of Monkerden, to the ſaid 


Thomas Nivan younger, of a greater ſum. It was anſwered for the charger, 


No compenſation on that bond; becauſe there was a proviſion therein, 


That Kelſoland, during his lifetime, might ſatisfy the fame by payment of 
fix ſhillings eight pence. 240, The bond being granted gratis, could not 
compenſe the bond charged upon, being real ſums of money. 37io, Unleſs 
it were alledged, That the time of payment was come before intimation, it 
could be no ground to compenſe. It was anſwered for the ſuſpender, That 
the ſaid condition contained in the bond was only perſonal to Kelſoland 
during his own life, ſecluding all others, and he being then dead, the ſuſ- 
pender could have no benefit thereby. 240, There is no ſuch exception 
from compenſation upon the difference of the cauſe of the bond. 3770, He of- 
fered him to prove, That the time of payment came before intimation. 
The Commiſſioners ſuſtained the reaſon of compenſation ſo propounded, 
and the charger having thereafter declared, That he would paſs from young 
Minkerden the cautioner pro loco et tempore; and fo the proceſs ceaſed, and 
craved ſentence againſt the principal debtor. The Commiſſioners would not 
ſuffer him to paſs pro loco et tempore, but either to accept of compenſation 
from him, or ſimply to paſs from him as cautioner, which the charger did, 


and fo the reaſon of compenſation was repelled. 
Downie, Clerk. 


| Eodem die. 
Captain BRYCE contra GEORGE BILTON. 


APTAIN BRYCE having charged George Bilton, upon a decreet re- 
covered before the bailies of Edinburgh: He ſuſpended, alledging, That 

it muſt be preſumed, That Bryce muſt paſs from the particulars of accompt 
contained in the decreet ; becauſe Bryce becoming inſolvent, Bilton had ac- 
cepted from him the lands of Kinnuel for L. 13,000 Sterling and more, 
for which he gave only half as much, which not being a competent price, 


and ſurperplus above the price, was, in effect, quit and gifted, and fo it muſt 


be prefumed that it was in ſatisfaction of theſe particulars due to Bryce. 
2d, Nevertheleſs, if need be, in fortification of that preſumption, he offered 
him to prove by witneſſes above all exception, that Bryce promiſed, the 
time of the bargain of Kinneul, to grant a general diſcharge to Bilton, 
which was competent probation in England, the parties being both Engliſh- 
men, and knowing no other law, behoved to be received here. It was au- 
fwered for the charger, in, That to both he opponed his decreet in foro 
contradiforio, and Bilton compearing and denying the libel, which was ſuf- 
ficiently proven by witneſſes ; ſo that this reaſon being then competent and 
omitted, and no compenſation receiveable, after a decreet, by act of parlia- 

ment, 
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ment, can be ſuſtained. 2do, Though it can be ſuſtained, it cannot be 
proven by ſuch a conjectural preſumption, or by witneſſes, againſt a known 
law of this nation; and though both parties be Engliſh, yet being reſiden- 
ters and heritors in Scotland, they are obliged to know ; and the ignorance 
of the law of Scotland. cannot excuſe them, neither are they to be regulated 
by the law of England. The Commiſſioners found the reaſon only relevant 


ſeripto vel juramento. 
| Dounie, Clerk. 


| | Eodem dic. : 
MATTHEW ALL AN comra the Magiſtrates of ROTHSET. 


ATTHEwW ALLAN purſues the magiſtrates of Rothſey, for payment of 

1 1000 merks due to him by Ninian Stewart, whom he had incarcerated 
in the tolbooth of Rothfey, and who had eſcaped forth thereof. It was 
anſwered for the magiſtrates, Abſolvitor, becauſe they offered them to prove, 
that their toolboth was ſufficient, and that the priſoner eſcaped by breaking 
off the lock, and they were not obliged to keep a guard; and fo having 
done their duty, they cannot be liable. It was anſwered for the purſuer, 
That he took inſtruments of the acknowledgment of the incarceration, 
which proves his libel, and alledged, the reaſon was noways relevant, be- 
cauſe the tolbooth ought to have a croſs-band of iron without the door, and 
locks thereupon, which the priſoner could not have reached; fo that by the 
defence, it is clear, That the tolbooth, having only a lock within, was not 
ſufficient. The Commiſſioners repelled the defence, for the libel was proven 
by their acknowledgment, and decerned ; but the defenders Fame from 
the defence as not proponed, they ſuffered him ſo to do, and aſſigned a 
time to the ſaid purſuer to prove. : 


Fuly 26. 1657. 
—— cor the Tm of DUMBARTO N. 


IN a ſubſidiary action purſued by againſt the magiſtrates of Dum- 

barton. Alledged, The rebel eſcaped by no fault of them, but that he 
brake the priſon-houſe and fled. Anſwered, The priſon-door not having 
two locks and a cat-band, and their not appointing a keeper for the rebel, 


makes the magiſtrates liable. This they ſuſtained to make them liable. 
AR. Flaming. Alk. Gilmer. 


9 July 27. 1657. 
H ALL S contra the Maſter of G RAV. 


H AL LS, as executor to umquhile Andrew Halls merchant at London, 

purſues a reduction of a decreet of abſolvitor, pronounced by the Judge 
in anno 1652, whereby the Maſter of Gray, as heir to his father, was aſſoilzied 
from the annualrent of part of the ſum of 1400 merks Sterling due by bond 
to the ſaid umquhile Andrew, and from a part of the principal ſum. The rea- 
ſons were, That the decreet was null, as being 1oth Auguſt, which, by act of 
parliament, was vacant-time. 2do, It was null, as wanting lawful probation, 
in reſpe& it being alledged, That there being a former proceſs before the 
Lords of Seſſion in 1636, wherein umquhile Sir William Gray, being pur- 
ſued by the ſaid umquhile Andrew Hall for payment of this ſum. Aliedged. 


Abſolvitor, for ſeveral parts of the principal ſum which he had paid; and 
| for 
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for the annualrent of the reſt; becauſe he had made offer of the ſaid ſum 
by one Smith factor for Patrick Wood at London, and that the fame was 
refuſed by Hall: whereupon the Lords examined witneſſes, and took the 
ſaid Sir William his oath ; and, thereupon, by two ſeveral interlocutors, aſ- 
foilzied from the annualrents: For the inſtructing whereof, there was nothing 
roduced before the Judges but unſubſcribed copies of the minutes of proceſs 
before the Lords, which could never have improven ; neither the oath of 
Sir William hath liberate himſelf, tho? the principal had been produced. 
30, Before the Judges decreet, Sir William Gray having purſued Halls and 
Forth his copartner, and now purſueth before the Chancery, they, upon 
oath, deny the offer; and they having purſued the factor, alledged. He offered 
to pay the money conſigned, he, by his oath, declared there was none con- 
ſigned; and therefore aſſoilzied. It was anſwered for the defender, That he 
opponed the decrect in foro contradictorio, expreſsly finding and declaring, + 
that the probation adduced was ſufficient ; and therefore to quarrel the ſame, 
as not being proven, is a reaſon of iniquity which is never ſuſtained. And 
as for the proceſs before the Chancery, it was competent and omitted, and 
the purſuer thereof could not be ignorant of it, having deponed himſelf. 


And for the adbſolvitor againſt the factor, he opponed the ſame, bearing the 


factor to have deponed, that he made real offer of the money by command 
of his maſter Patrick Wood, to be with him bags of money, and offered to 
pay the remainder of the debt due to Sir William Gray upon Mr Hall's 
diſcharge, and Mr Hall refuſed the ſame ; and as to the probation, it is 
known, That my Lord Craighall who was preſent at the pronouncing of 


the decreet, was alſo then one of the former Lords of Seſſion, and knew 


the matter ſo done, and as is contained in the minutes. The Commiſſion- 
ers found the anſwer ſufficient to evi& the reaſons of reduction, and aſ- 
ſoilzied therefrom. 5 ST | 


| Jul) 28. 1657. 
Mr 70 HN HALT BURTON conra Lord C OU PAR. 


MX Joun HAL Y BURTON miniſter of Dunfermline, having charged the 
Lord Coupar to remove from a houſe within the Abbay of Dunferm- 
line and lands deſigned to him for his manſe and glebe: He ſuſpended, and 
alledged, That his deſignation was null, being after the act of parliament 
1649, for manſes and glebes, wherein the form of deſignations is preſcribed 
to be by the miniſters and elders, and his deſignation is ſubſcribed by mini- 


ſters. The Commiſſioners found the deſignation null without reduction, 


and therefore ſuſpended the letters Ampliciter. 
| Eodem die. 
MARION STDSERF om PAUL POWET. 


AvuRENCE MERCER ſuſpending in a double poinding, Marion Sydſerf 

aſſignee, and Paul Powet arreſter of the ſaid ſum, and they competing, 
both the intimation and the arreſtment being upon the ſame day. It was 
alledged for the aſſignee, That ſhe ought to be preferred, ſeeing her inti- 
mation made her right compleat, and the arreſtment was but an imperfect 
right until ſentence. 24, The intimation was prior, the inſtrument bear- 
ing it to be done at two of the clock, and the arreſtment having no hour 


mentioned, could neither be repute, or be at or before two of the clock. 
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It was anſw:red for the arreſter, That he having done legal dilligence e- 
qually in time, ought at leaſt to come in with the aſſignee, it being more 
equitable, that both creditors ſhould ſhare, than that one ſhould exclude the 
other; and as for the hour, it was not to be reſpected, nor was it certain, 
but the arreſtment might have been prior. The Commiſſioners preferred 
the aſſignee. | | 


July 30. 1657. 
HALT BURTON contra Lord CO U PAR. 


IN the purſuit, Mr George Halyburton againſt my Lord Coupar, it was 

1 found, That the expence of building the manſe muſt be divided propor- 
tionally amongſt the whole heritors, conform to the act of parliament made 
1649, notwithſtanding that my Lord being a Lord of erection had kirk- 


lands lying neareſt to the kirk. | 
Act. Vedderburn. Alt. Olipbant. | 


TFuly 31. 1657. 
JEAN CARMICHAEL conta THOMAS LOCKHART. 


for implement of a contract of marriage, upon a decreet obtained againſt 
im long before, as lawfully charged to enter heir to his father. He ſuſ- 
pended, and alledged, That he was then, and is yet a minor, and offered to 
renounce. It was anſwered for the charger, That a renunciation could only 
free an heir re integra, where both parties might be put in the ſame condi- 
tion they were in the time of the decreet, which could not be here ; be- 
cauſe the ſuſpender's father's eſtate was burdened by an appriſing for the ſuſ- 
pender's own debt ; and fo, by his renunciation, the charge will be poſtpo- 
ned and prejudged ; and, by that preparative, minors prefer their own debtors 
to the debtors of their predeceſſors. It was anſwered for the ſuſpender, 
That it was the charger's fault they did not preſent their diligence. The 
Commiſſioners repelled the defence, in reſpect of the reply, ay and while his 
own debt were purged. | 


Jr CARMICHAEL charges Thomas Lockhart, as heir to his father, 


8 November 1. 1657. 
MU IR HEAD comra PURVEYANCE. 


M* JAMES MUTRHEAD having entruſted L. 4000 to one Purveyance, 
a merchant in Glaſgow, to be ſent to his fon then in France, he gave a 
letter upon the receipt of the money to Mr James, but did not deliver the 
ſame; and being conveened for reſtitution, he alledges, That he had given 
that money to Adam Maſon in Rochell, to be given to Mr John Muirhead, 
and being neither factor nor commiſſioner, nor having any good deed for 
his pains, he had done with that money, as he had done with his own. 
This was repelled, and the libel admitted to be proven. There was juſt the 
like purſuit moved by an Aberdeen's man againſt another, with this dif- 
ference, that the perſon to whom the money was entruſted, to be ſent to 
Campvere, had not given any receipt upon the delivery thereof ; but the 
receipt of the 1noney being referred to his oath, he depones, qualiſicatè, it 
is true he received it, but that it was alſo taken from him by the Dun- 
„ U kirkers 
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kirkers in his paſſage ; 'which quality, the Judges ſuſtained to aſſoilzie with- 


| 
. cout any probation. | 
4 : Act. 0 lexander. ; Alt. Gilmor. : | 5 
November 2. 1657. 


The Laird of SME ITO N HEPBURN cntra OL DAIR N 


= — n 
2 —— —ẽ . 


Miro HEPBURN being mace for payment of 1000 merks due by 
5 bond by him as principal, aud Mr Paul Mowat as cautioner to Oldairny, 
Fi ſuſpends on this reaſon, That the charge is to the behoof of Mowat the 
k cautioner, which Mowat accepted from the ſuſpender an aſſignation to a 
p decreet, in ſatisfaction of the ſaid ſum of 1000 merks, for which he was cau- 
it tioner for him. It was alledged for the charger, That the aſſignation pro- 
4 duced proves not the reaſon, becauſe it bears not, in ſatisfaction, but only 
it for relieving and freeing of the cautioner.; and did not contain a condition, 
that the cautioner ſhould pay the ſum, and retire the bond for the princi- 
pal's relief. -2do, It is clear by the aſſignation, that the decreet aſſigned for 
relief was not in the cedent's hand, but he is obliged to extract and deliver 
it. It was anſwered for the ſuſpender, That the aſſignation, albeit in the 
1 | narrative it bore for relief, yet in the diſpoſition it is ſimple, which muſt be 
" | interpreted in ſatisfaction, becauſe there is no proviſion therein: That the 
1 cautioner being otherwiſe relieved, the aſſignee ſhall repone the principal 
fi! debtor ; which would neceſſarily have been, if it had been only for corro- 
Ni boration of the-clauſe of relief. 3770, And that it contains abſolute war- 
randice, Which had been unneceſſary in a corroboration. The Commiſſioners 
found the aſſignation not to be in ſatisfaction, but only in ſecurity, and that 
it proved not the reaſon; and therefore found the letters orderly pro- 


ts, 
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ceeded. | 
| | | | Brown, Clerk. 


W. 
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November 17. 1657. 


F 


JAMES RAE comra RI DDO CHS. 


7521 _ 


it Aus Rat, as executor conſtitute by Beatrix Hodge to a bond granted 
) to her by John and Alexander Riddochs, for payment to her of 
L. 80 yearly for her aliment, charges thereupon ; Riddochs ſuſpend. 
Alledged, Compenſation by a bond of L. 5o, granted by the cedent 
Beatrix Hodge, and her huſband Patrick Veitch to them. It was 
anſwered, That the ſaid bond was null, and not obligatory as to the ſaid 
Beatrix, cedent ; becauſe ſhe was then ve/{zto viro, which alſo was ſuſtained : | 
| And it was farther alledged, That compenſation ought to be admitted upon : 
| | | the ſaid bond, as being granted by umquhile Veitch the huſband, who, as 
#1 | huſband, had right jure mariti to this annualrent. It was anſwered, It being 
alimentary was not liable to the huſband's debt, nor could not have been 

arreſted therefor. - It was anſwered for the ſuſpender, That the conſtitution 
of this annualrent was originally free, as being a free donation in alimenta- 

tion; but though it named aliment, yet it expreſſes the cauſe thereof to 

have been an anterior 'onerous caufe. This cannot be decided, becauſe 


* e * . 
eee 
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there were diſcharges of this annualrent produced during all the time of 
Veitch the huſband's life. But it was thought that it was not fo alimentary I! 

as to exclude the huſband's right, he having provided his wife. 3770, Com- | 
penſation was 'alledged upon the ſame bond againſt this charger, becauſe his 
cedent Beatrix Hodge was, before the aſſignation, debtor in the ſaid ſum, of 


L. 50, tho' not proprio nomine, yet, as executor to umquhile Veitch her huſband, 
| granter 
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oranter thereof. It was anſwered for the charger, That compenſation is only 
competent when the grounds of compenſation are only liquid; but this bond 
is not liquid, in fo far as there is no decreet againſt the cedent, who was exe- 
cutrix, conſtituting his debtor; and therefore, it ought to have been purſued 

againft her by action, wherein ſhe would have alledged the inventary was 
exhauſted, which was not proper here by way of reply, nor would not exo- 
ner her at the hands of the defunct's creditors. The Commiſlioners repelled the 
reaſon of compenſation, ſeverals being of contrary opinion, that compenſa- 
tion was competent, and that the executor, as well as heir, may, in an action, 
alledge exhauſting, without the trouble of a new proceſs or purſuit. 

| | Balfour, Cletk. 


November 18. 1657. 


FOHN BROWN in GORGIEMILL o THOMAS 
BROWN. _ 


Hos being purſued upon a ticket granted by him to umquhile John 
Brown his maſter, and now aſſigned to this John Brown his ſon, bear- 
ing Thomas, deſigned in the ticket clerk of John's brewary, to be addebted 
to the ſaid John of 1300 pound Scots, after. compt and reckoning, for ale 
received, and given forth by the ſaid Thomas. It was alledged for the de- 


fender, That he ought not to make payment of that ſum ; becauſe by the : 


ticket it is evident, that it is upon an accompt betwixt him as clerk to the 
brewery, and his maſter, and that of ale received by the defender out of «the 
brewery, and given out to vintners, bears not the price was received 
in by the defender, nor contains not an obligement to him to pay it ; and 
ſo is only the reſt of a fitted accompt, which cannot oblige him to payment, 
but to do that diligence, he was obliged as clerk to the brewery; and 
therefore he is content to compt for that ſum, the purſuer allowing what ale 
he gave out at that time to his maſter's cuſtomers, to whom he was uſed to 
give ale upon truſt, and againſt whom he did recover decreets in his maſter's 
lifetime, in his maſter's name, and had no intereſt thereby to put them in 
further execution. It was anſwered for the purſuer, That he opponed the 
ticket, which albeit it bore not an obligement to pay, yet acknowledges the 
ſum to be owing; for that it may be preſumed, the ſervant hath taken the 
hazard of the cuſtomers in his own hand. 24do, That this ticket cannot be 
taken away by witneſſes proving the outgiving of ale to cuſtomers. The 
Commiſſioners found the defence relevant, as it is proponed, and ordained 
compt and reckoning, conſidering that there did nothing expreſsly appear of 
the taking of the 1 upon the defender who was a ſervant; and that 
the probation thereof was mainly by decreet, and witneſſes were 


only to prove, that theſe perſons were formerly cuſtomers to John Brown up- 
on truſt. 


Balfour, Clerk. 


Eodem 4 
WILLIAM HAMILTON contra S SAMUEL BIRSE. 


QAMVUEL BiRsE, by his bond, granted him to be addebted to Sir Francis 
Hamilton, in the ſum of L. 16 ſterling, wherein he is obiiged to pay 
L. 4 ſterling to Sir Francis Hamilton, and L. 12 to Thomas Hamilton, in 
ſatisfaction of annualrent due by Sir Francis to Thomas. This being al- 
ſigned both by Sir Francis and Thomas to William Hamilton, he charges 
Samuel Birſe, who ſuſpended upon this reaſon, That before the aſſignation, 


at 


conqueſt to himſelf, his wife, and the bairns of the marriage, which, if it 
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at leaſt before the intimation, he had tranſacted with Sir Francis, and given 


him ſatisfaction and new ſecurity ; whereupon he wrote to William, as ha- 


ving the bond in his hand, conform to his letter produced, which is equi- 
valent to a diſcharge. It was anſwered for the aſſignee, charger, That he 
having aſſignation from Thomas Hamilton to L. 12 ſterling of the bond, 
nothing done by Sir Francis could farther diſcharge than for Sir Francis's 
part, viz. L. 4 ſterling. The Commiſſioners found the reaſon relevant only 
for the L. 4 Sterling, conſidering, that though the ticket was granted to Sir 
Francis, yet being in favours, and to pay to Thomas, who had accepted that 
conſtitution, by his aſſignation thereof, the which aſſignation is anterior to 
the alledged tranſaction and miſſive, Sir Francis could neither give up nor 
diſcharge the bond, in prejudice of Thomas, after the acceptance in his pro- 
ceſs of a ticket of L. 4 ſterling, having but one witneſs, as being by collation 


of the ſubſcription and body. . 
alfour, Clerk. 


Nodember 21. 1657. 


The Lady KILBUCHO and her BAIRNS contra the Laird of 
KIL BUCHO. 

V contract of marriage betwixt Mr Alexander Dickſon, and Sandilands 
his ſpouſe, ſhe is provided to the conqueſt of all lands during the mar- 
riage, and the bairns of the marriage are provided to the ſaid conqueſt in 
fee, and Kilbucho obliged to take all lands ſo conqueſt to him, and his 
ſpouſe, and failing of them by deceaſe, to the bairns of the marriage; 
whereupon, after Kilbucho's death, his relict and children purſues his heirs 
to fulfill theſe articles of the contract of marriage, and to infeſt her in liferent, 
and her two bairns in fee, in the lands of Windyhill, conqueſt during the 
marriage. It was a/edged for the defender, as to the relict, That to in- 
feft her in the lands conqueſt, can only be underſtood in the lands 
conqueſt free of debt, as in the caſe in Dury betwixt the Laird and Lady 
Renton, anno 1 634, the conqueſt was found to be burdened with a 
ſum due as a part of the price thereof. It was anſwered for the purſuer, 
That ſhe oppones the contract, bearing all lands conqueſt without reſtriction; 
and as for the practique there, the bond bears expreſsly, that it was a part 
of the price of the land whereupon it was allowed as a burden, but any 
debts here bears no ſuch thing, and likeways conqueſt was in this caſe inter- 


rupted of debt, in two caſes of Dury, Earl of Dunfermline contra the Lady 


Dunſe, and Burton contra Hardone. The Commiſſioners repelled the de- 


- fence, and decerned as to the bairns. It was alledged for the defender, That 
the two bairns purſuers could not have the whole right of the conqueſt-lands, 
but only two thirds, ſeeing there was alſo a bairn, and ought to have his 
third. It was anſwered for the purſuers, That bairns are ordinarily under- 


ſtood in. law, the other bairns beſide the heir, as in a bairn's part thereof the 
heir will have no ſhare, and that it was here the meaning of the contracters, 
there being a ſpecial proviſion in the contract of lands, in favours of the 
heirs-male of the marriage, and that to a conſiderable fortune. . It was an- 
ſwered for the defender, That albeit in moveables bairns were interpret as a 


term of law, and exclude the heir, yet the queſtion here was of heritage 


and ſucceſſion. The Commiſſioners found the defence for the third 
rt relevant, and aſſoilzied therefrom, and decerned for the reſt, conſiderin 
that by the clauſe the huſband was obliged to take infeftment of the lands 


had 


* 


=. 
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had been ſo taken, it was no doubt but that one inqueſt would have ſerved 
the bairns, as heirs of proviſion, without excluding the heir; ſo they would 
have all been infeft, and all have right. 


* Brown, Clerk. 


November 21. 1657. 


R E I D conra 


N an action of abſtracted multures, being purſued by William Reid as 
infeft in molendino cum aſtriftis muliuris omnium granorum creſſentium. 

| Alledged, They behoved to deduce the ſeed, horſe-corn, and teind, which of 
their own nature are multure-free. Anſwered, The teind could not be de- 


duced, becauſe his infeftment in the mill, cum aſtrictis, &c, flowed from 


him, who had right both to ſtock and teind, and heritor thereof ; and 
therefore the teind could not be free. Alledged, That unleſs he ſay, he has 
alſo right to both, he cannot conveen them for abſtracted multures of the 
teind. Alledged for the purſuer, They intromitted with the teind, and fo 
muſt be liable. Anſwered, Non relevat, unleſs it be alledged, That the defen- 
der had right from him, who was heritor both of ſtock and teind. Then it 
came to be diſputed, Whether he had right or not; whoever was heritor 
of the teind, behoved to be liable for abſtracted multures, the purſuer being 
infeft cum multuris omnium granorum Oc. It was contended, That 
teinds, ſua natura, are multure-free, unleſs there were an expreſs thirlage of 
the teind by him who had right ; becauſe the caſe was put, as if the Abbot 
of Melroſs had fold thir lands with all right whatſomever he could pretend 
thereto, were it not abſurd to ſay, that the right of the teinds were alſo inclu- 
ded in the diſpoſition. Even fo, albeit the Abbot, author to both their parties, 
had ſold the mlil, cum multuris omnium, gc. unleſs he had expreſsly thirled 
both ſtock and teind, the teind is interpreted to be free, notwithſtanding of 
that generality omnium granorum creſcentium. This was deſired to be heard 
in preſentia. The Commiſſioners, after diſpute, found the teinds thirlable 
by him who is heritor both of ſtock and teind. 


| | Eodem die. 
WARRANDER contra STRATO N. 

A Declarator of baſtardy purſued by one Warrander; compears Straton 

who had the firſt gift and declarator, intented, marked and ſeen; and 
alledges Warrander cannot have his gift declared, becauſe he was preferable to 
him. Anſwered, The Purſuer's gift, though poſterior, was preferable; be- 
cauſe a giſt was of the nature of an aſſignation, et ſunt pares termini in jure, 
and in-law the poſterior aſſignation, with the firſt intimation, is preferred to an 
aſſignation prior in date not intimate. But ſo it is, the purſuer has intimate 
his gift firſt, by the conveening of the debtors of the baſtard to pay to him, 
which the defender has not done. Replied, A naked gift without a declarator, 
is not of the nature of an aſſignation; and therefore the Judges aſſigned 


the defender a day to prove. 
Act. Ni/bet. Alt. G:/mor. 


X | November 
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November 24. 1657. 
SANDILANDS centra KILBUCHO. 


GANDILANDS and her two bairns purſuing her own Son, as heir to Mr 
John Dickſon of Kilbucho her tuſband, to infeft her in the lands con- 
quelt, the time of the marriage provided by her contract of marriage to her 
in liferent, and to infeft her other two bairns in fee, conform to the ſaid 
contract. Alledged for the heir, That the could not have the conqueſt, 
but with the burden of the debt contracted by Mr John hinielf, nei- 
ther had he any conqueſt, becauſe in law, and in the opinion of Craig, 
that is called acqurſizum, not only whatſomever belongs to himſelf other- 
ways than as heir, but what is acquired by his own proper means and in- 
duſtry, deducing his debt; but the relict's huſband acquired nothing 
that way, but they were acquired with the burden of much debt, more than 
all the conqueſt was worth, eſpecially ſeeing this proviſion of conqueſt is 
a donation by Mr John to the purſuer. Ihe Judges decerned the heir to 
infeft her in the conqueſt-lands libelled, though with debt, and found her 
free of the debt contracted to that end, reſerving the ivfeftments upon the 


conqueſt as accords. And the creditor who was infeft compearing, it was 
declared, it ſhould be without his prejudice. Then the heir alledged, The 


other bairns could not have the full conqueſt, becauſe, by the contract, it is 
provided to the bairns of the marriage, za eft, the heir is a bairn, and there- 


fore muſt have a ſhare. Replied, Though the heir was naturally a bairn, 


yet in a civil acceptation he is not a bairn, but is*preſumed to have a ſuffici- 
ent portion of his own, without having any part of the legitime; for a natu- 
ral portion is due of the law to a bairn, % bairn, and if the heir will 
have a part of the bairn's portion, he muſt confer his heirſhip with their por- 
tions, which the purſuers were content of. Anſwered, Though it was ſo in 
mobilibus, yet it was not ſo in immobilibur. And therefore the Lords found 
the heir without collation, ought to have the third of the conqueſt as a bairn, 
and the other two parts to belong to the other two bairns. Alledged, The relict 

promiſed to entertain the children freely, for the ſpace of fix years, if ſhe got 
the conqueſt. This was reſerved to them to purſue therefor, and that it ought 


not to fiſt this action. 
Act. Ni/bet. Alt. Weddrrburn, 


November 25. 1657. 


ELISABETH HAMILTON conra the TENANTS of 


CARBERRY. 


IN this proceſs, the alledgeance proponed and delivered, viz. That the de- 
1 fenders could not remove, becauſe they were tenants, by payment of 
mails and duties'to the appriſers of all right competent to Mr Andrew Ha- 
milton of the lands libelled, who, jure mariti, as huſband to this purſuer, had 
Tight thereto ; which appriſers were publickly infeft, before the warning, and 
are not called, for which a ſhort day was granted, in reſpect that, by the public 
infeftment, the appriſers had ſuch right, as the purſuer might, and was obli- 
ged to know, not being a baſe infeftment. | | 


November 26. 1657. 
The Lady RENTON contra the Earl of LEV EN. 


THE Earl, being charged upon a bond of 5000 merks of borrowed 
= money granted to the Lady, ſuſpends, and raiſeth reduction upon this 
reaſon 


I 
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reaſon, That he offered to prove by the Lady's oath, that the bond was 
made to the behoof and uſe of her ſon the Laird of Lamerton, againſt whom 
he ought to have compenſation, with ſeveral bonds granted by Lamerton to 
the Earl or his Lady, to the which he hath right jure mariti, for which he 
hath raiſed exhibition againſt Alexander Kennedy haver thereof, who hath 
produced them and bides by them, together with a back-bond by umquhile 
Lamerton, declaring that the ſums due to him by the Earl of Leven, was 
to the uſe of the Lady Leven and her children. It was anſwered for the 
charger, Though this bond was to her ſon's behoof, yet no compenſation 
upon the ſaid bond now exhibite ; becauſe, before this charge, they were li- 
tigious, by an improbation raiſed againſt them, and the faid back-bond, upon 
pregnaat reaſons and evidences of forgery ; and offered caution to make the 
{ame forthcoming, in caſe the Earl prevailed. The Commiſſioners found 
the letters orderly proceeded, ſuperſeding extract till the ſecond February, 
and, in the mean time, the Lady may go on in her improbation, and the 
Earl in his reduction. | 

Eodem die. 


FOHN M*GILL contra MARGARET THOMSON. 


nement in Edinburgh. It was alledged for the defender, That ſhe is 
eir or apparent heir to Thomſon her father, who is infeft in the 
third part of the tenement of Janet Nicolſon one of the three ſiſters; and, 
by virtue thereof, hath been in poſſeſſion ten or fifteen years bygone. It 
was anſwered for the purſuer, That the alledgeance ought to be repelled, be- 
cauſe, by decreet-arbitral produced, betwixt the ſaid three Nicolſons heirs- 
portioners, that this part of the tenement in queſtion fell not to the defen- 
der's author, but to the purſuer, who is therein infeft per expreſſum, and the 
defender only generally in a third part. It was duplied for the defender, 
That the ſaid contract of diviſion was but perſonal, and no infeftment, by 
reſignation, had followed thereon ; and ſo cannot prejudge a ſingular ſuc- 
ceſſor. It is triplied for the purſuer, That the ſaid diviſion is interrupted by 
a decreet decerning the defender's author to deſiſt from hanging her iron and 
others at this window to trouble the light thereof, which was then a cellar. 
The Commiſſioners found the defence relevant in hoc judicio poſſeſſorio, and 
repelled the reply and triply, referring the ſame unto reduction. 


J rea M*<G1L1 purſues the ſaid Margaret to remove from a part of a te- 


; Eodem die. 
The Laird of TIL LY BUL ö 


"J TELYBOLL having raiſed an advocation of an action at my Lord Cowie's 

inſtance againſt him before the Sheriff of Fife, becauſe the queſtion was 
about teinds, and becauſe there remained a queſtion of nullity, whether the 
_ tack of teinds, which was the purſuer's title, ſet with conſent of the Chapter, 
was null or not; and offered to prove by Cowie's oath, that he was within 
the . bee of conſanguinity to the Sheriff. The Commiſſioners, conſidering 
the laſt reaſon was relevant, and would make delay for probation, Cowie not 
being in town, did, in conſideration of the firſt reaſon, advocate and or- 
dain the parties to diſpute in the principal cauſe. | 


_ Eodem 
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Eodem die. 


sir YO HN Y ESIRE of LAY cm CHRISTIAN SIN. 


CLAIX. | 


IR John Jeſire of Lay, purſuing Chriſtian Sinclair for it was 
found, That Mr Robert Sinclair might be admitted to be witneſs, 
though he was her tutor, and had been her advocate, ſeeing the matter was 
of his proper knowledge, and no ſecret in the cauſe. 


November 26. 16 57. 


KIRKTONS conta ANDREW RUTHERFOORD the 


TUTOR and his CAUTIONER. 
K IRKTONS purſuing their tutor for an accompt, and in that ſame 


libel, his cautioner. It was alzedged for the cautioner, That it was 
only competent againſt him as /#bſid:aria actione, after the tutor was diſcuſſed. 
It was anſwered:for the Purſuer, "That they craved only ſentence againſt him 
to take effect after the tutor was diſcuſſed by horning, or otherways the de- 
creet againſt him could not be extracted till the diſcuſſing. The Com- 
miſſioners found the defence relevant, notwithſtanding of the reply, and 
therefore found no proceſs againſt the cautioner till it were diſcuſſed. 


Poe dr. 


WILLIAM BORTHWICK of CRIKSTON ce 
PATRICK VAUCHTON of CRAIGNAMURE. 


TJ*HERE was an old reverſion of the lands of Cowberryhill granted by 
Craignamure's predeceſſors to Crikſton's predeceſſors, declaring the 
ſame to be redeemable upon ſo many. ſpecies of gold, extending to 3000 
merks, and obliging Craignamure, in-caſe of redemption, upon payment or 
conſignation of the ſaid ſum, and a tack for five years at 12 merks yearly, 
to renounce the ſaid lands, with all right and poſſeſſion he had or ſhould 
acquire thereof; whereupon this Crikſton, as heir general, ſerved and re- 
toured to his predeceſſors, purſued this Craignamure as heir or apparent heir 
to his father, in a declarator of redemption of the ſaid lands of Cowberry- 
hill, upon an order uſed many years ago, wherein it was found, That, al- 
beit the order was uſed upon Sunday, and that Crikſton himſelf could ſhew 
no infeftment or any other right, but this reverſion, and albeit the ſolemni- 
ties of citing all parties at the croſs having intereſt, was admitted in the ſum- 
mons, and albeit the conſignation was only of 3000 merks of preſent cur- 
rent money, and neither in the ſpecies mentioned in the reverſion, nor at 
the value they were worth the time of the reverſion, in reſpect that the 
weight and value of the ſpecies expreſſed was not particularly mentioned ; and 
that ſome of the ſame was mentioned, not in the ſpecies, but in current mo- 
ney;; yet the order was ſuſtained, and declared, and Craignamure decerned 
to grant renunciation ; yet with this reſtriction, That he renounced all right 
and poſſeſſion that he or his predeceſſors had from Crikſton's predeceſſors, 
and theſe words, all rigbt and poſſeſſion that he then had or ſhould have, were only 
interpreted of ſuch right and poſſeſſion as flowed from Crikſton. After this 
declarator Crikſton purſues Caignamure, and warns him upon a removing. 


It was alledged for the defender, Abſolvitor, becauſe the purſuer had no in- 
| | | | feftment 
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cerned. 
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feftment nor real right, without which there could be no removing; nam 
nulla ſaſina nulla terra. It was anſwered for the purſuer, That he needed 
no ſeiſin againſt the defender, who had renounced to him all right and poſ- 
ſeſſion of thir lands, flowing from him or his predeceſſors; and though re- 
gularly there could be no removing without an infeftment as by a real right, 
yet there might be by obligement, declaration or perſonal right; as if any per- 
ſon having put another in poſſeſſion, and having granted a tack, and after ex- 
piring thereof purſued him to remove, he could never object to his maſter _ 
the want of a ſeiſin, ſeeing cauſam habuit poſſeſſionis ab eo; and ſo here, the de- 
fender, by virtue of his renunciation, to acquire to the purſuer the poſſeſſion 
that he had renounced, eſpecially ſeeing he bad not clothed himſelf with any 
other right or poſſeſſion ;. and ſeeing the purſuer had uſed all poflible di- 
ligence, by charges, to get himſelf infeft againſt the defender and others. 
The Commiſſioners repelled the exception, in reſpect of the reply, and de- 


Douny, Clerk. 


| . Eodem die. 
K IR XTONS cmre I. 


N the cauſe of the three ſiſters, Kirktons contra Hunthill their tutor, for 
4 his tutor's compt; it was alledged for the defender, No proceſs becauſe all 
parties having intereſt were not cited viz. the reſt of their tutors and their 
fucceſſors ; for albeit tutors ex officio be all obliged in ſolidum for what is 
due by any of them to their pupil; yet in reaſon they ought to be called, that 
they might concur in OY of their accompts ; ſeeing there were in the 
diſcharge given out by them ſeverally, and to the effect, that all compting 
being 3 in ſolidum, whoſoever ſhould be diſtreſſed, for they might 
have ready relief againſt the reſt, without a new compt, as it is in the caſe 


of executors, fact ors, and curators ; and was found the laſt ſeſſion betwixt 


Livingſton contra Livingſton. It was anſwered for the purſuer, That ſeeing all 
and every tutor was obliged for the whole, as co-principal or cautioner, any 
one of them might be purſued to compt for the whole, and pay the whole ; 
and that the purſuer, being poor, he was not able to be at the expence to 


maiſe a new proceſs. The Commiſſioners found, That though regularly all 


ſhould have been called, yet they ſuſtained the proceſs conditionally, the 
purſuer calling the reſt and inſiſting againſt them, before the compt 
cloſe, that the compt may cloſe againſt them all. = 

| 7 Brown, Clerk. 


Eoadem dic. 


FOHN REID of BALLDILLING, and FOHN REID of 
BALLOCH , JOHN MITCHELL of DALYEAN, and 
other Feuars of MACHLEMN. 


HE purſuer being infeft in two equal halfs of the Pubrie of Katrine 
by the Abbot of Melroſe and Lords of Cowdairne their ſucceſſors, con- 


taining expreſsly the lands, thirlage, and the thirteen curn of omnium grano- 


rum creſcentium ſuper ſole dictarum terrarum per prius aſtrict. It was alledged 
for the defender, That teinds de ſua natura were not thirlable ; becauſe, 
according to the common law in vigour, the time of conſtituting theſe 
rights, and by which they were regulate, the Abbot was not proprietor, 
but uſufructuar and adminiſtrator of Kkirk-patrimony, the property thereof 
was God's ; therefore he could not ſell nor delapidate the ſame, and — no 

| -q conſtitute 
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conſtitute thirlage thereupon, which' is moſt odious, eſpecially upon the 
teinds, which are accounted the ſpirituality, and to belong to the church, 
jure diuino; and after the Lataren council could not be alienate; albeit the 
teinds were thirleable, yet they cannot be reputed thirled, unleſs they were 
exprefsly thirled; for the diſpoſition or right of lands comprehends not the 
tcinds unleſs expreſſed, being /eparatim jus; for neither do the thirlage of 
lands comprehend the thirlage of teinds, unleſs exprefled. 379, In this cauſe 
the purſuer's infefiment being of the multure of the grain upon the lands 
- formerly aſtricted, that was underſtood acceptance; and unleſs it was ſhewn, 
that the teind was formerly aſtricted, they were now, de novo, aſtricted by the 
purſuer's infeftment, whereby they had only the multure of the grain for- 
merly aſtricted; and not only the purſuer could not prove the teinds were 
formerly aſtricted, but the defender offered him to prove, that thir original 
= feus granted by the Abbot was anterior to the purſuer's original infeftment ; 
wo and that, in the defender's infeftment, they were expreſsly *thirled to come 
Is to the mill of Machlen with their own grain, and pay their corn of mul- 
Wit » ture, which one grain did not comprehend the teind, ſeeing they belong to 
f the Abbot who drew them, and were his own, and free. It was anſwered 
for the purſuers, to the firſt, That the common law muſt be conſidered as it 
was allowed and reſtrained in Scotland by cuſtom. and ſtatute, whereby it 
was unqueſtionable, that beneficed perſons might and did give diſpoſitions 
and infeftments of Kirk-lands, not only fen, but alſo blanch aud ward ; as 
were ſeveral 'of the biſhoprick of St Andrews, never queſtioned ; and that ; 
ſimply by the common law of the kirk-patrimony, might be ſer in feu with- 3 
out dimunition of the rental, and affected with ſervitude that was unqueſtion- E 
able, eſpecially with a thirlage, which is an onerous and neceſſary cauſe, J 
viz. The grinding of the corns; and here the Abbot did not th; rl but his | 
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N a own land and teinds, having right of both to his own mill; and he might 
111 have granted feus, cum decimis incluſis, of theſe lands ſtock and teind; fo 
| much more might he do the fame to his own mill, and grant a feu = the 
1 bond to one, and the feu of the mill, both of the ſtock and teind, to ano- 
1 ther. To the ſecond, Albeit the right of the ſtock carries not the teind ; 
[ becauſe they are commonly in the hands of divers perſons, and conceived 
| ordinarily by divers kinds of rights, yet it will not follow, that the thir- 
wh lage of the lands and teinds muſt be by ſeveral expreſs rights: And, ſeeing 
wh here the thing expressly given, is not multure of lands, but the multure of 
itt grains growing upon the lands, that muſt neceſſarily comprehend both ſtock 
. and teind; ſeeing both grow on the land; as a diſpoſition of the crop of 
110 lands would undoubtedly comprehend boch ſtock and teind. To the third, 
FEI Ass to the tenor of the purſuers infeftment, thirling the grains growing on 
i314 theſe lands formerly aſtricted, (theſe words for merly aſtricted), are not taxative 
a | but demonſtrative, acknowledging that they were formerly aſtricted, and 
1 would conſtitute the thirlage, though there bad been none before; and ſee- 
ih ing the Abbot had thirled the vaſſals corns by their own infeſtment, and by 
1348 the purſuers infeftment, had thirled all the grains growing upon thir lands, 
1 if the teinds remained free with the Abbot, when he. granted the defenders 
„ feus, yct, by the purſuers feu he thirled them, ſeeing he did not except them. 
The Commiſſioners found theſe words in the purſuers charter (p. prior 
| aſtrict.) to be taxative, in reſpec of the defenders infeftment, whereby their 
Fi own grain was only aſtricted of before, and not the Abbot's teind ; and 
| therefore found the defence relevant, and afligned a time to prove by the 
| defenders infeftment, anterior to the purſuer, that their own grain was 
i  aſtrited allenarly, and repelled the firſt and ſecond alledgeance, and found 


|: the teinds thirlable. 
met! | Balfour, Clerk. 
i | | | November 


unnd) 
S 
bones 


* 8 
333 


— : 
W OP . ä 


ier 


Or ana Ee; * 


A M0124 e 224 hits = Rr 8 - 
3 — ee b.. „ wp 3 


E N GL FS ⁵ ¼8 ES 97 
: Modember 28. 1657. 
K IR KUR D cmra LA 


Declarator of property being purſued by the Laird of Kirkurd againſt 
Xa, of the muir of Kirkurd, and to hear and fee him decerned to de- 
ſiſt from paſturing in the ſaid muir, except of fifteen ſoumes graſs, and to 
have a common hird with his, and from caſting of feal and divet. Ailedged, 
He could not deſiſt , becauſe he is infeft cum petariis et turbariis. 26, 
De jure, he that has the right of paſturage, has the right of caſting feuel, 
Sc. quia jus paſcendi eft major ſervitus et iucludet mimores ; and fo he might 
caſt what he pleaſed. - 3770, He was not obliged to have a common herd 
with him, becauſe he being infeft in his lands, cum libertate paſceudi in com- 
munia de Kirkurd, he might lead his ſheep where he pleated. Avuſwered, 
1, He was inſeft in his own lands cum petariis, &*c. but not in the com- 
munity of Kirkurd, cum libertate efodiends, &c. only in ſo far as he has 

jus paſcendi which, in law, includes caſting of feal as a minor ſervitus; and 
therefore, the defender muſt tax his caſting according to his 15 ſoumes 
graſs, which will be the 2oth part of the muir; becauſe he is not princi- 
pally infeft in-caſting, but conſequentially by his right of paſturing ; and fo 
the one muſt be proportioned to the other. Likeas there is a neceſſity: of a 
common herd in a muir, becauſe his ſheep being led on ſuch a room, the 
other may enter there and paſture, and poſlibly the one may hinder the o- 
ther, and fo fall in blood, and the ordinary cuſtom for eviting ſuch incon- 
veniencies is to have a common herd, and to paſture promiſcuoully. On 
the other hand, it was contended, That the law knew no ſuch diſtinction 
as principal and conſequential ſervitudes; but he having liberty to paſture on 
any part of the muir, he might alſo caſt fea] on any part thereof; and 
ought not to be ſtented, eſpecially ſeeing the liberty of caſting of feal is 
chiefly for building of houſes and dikes, and he will declare he {hall caſt no 
more than will ſerve him and his cotters, in their houſing. As for the 
cuſtom of the country about common herds, that is only. ex pace, et non ex 


natura rei. 
Act. Niſbet. Alt. Cil mor. 


December 1. 16. 


KIRKTONS contra RUTHERFOORD. 


I N the action mentioned the 2d November, at the inſtance of the three 
4 ſiſters Kirktons contra Rutherfoord their tutor, for an accompt, It was 

alledged, No proceſs, becauſe there was nothing libelled to inſtruct him tu- 
tor, either by accepting or exercing the office. It was anſwered for; the pur- 
ſuers, That they opponed their father's teſtament produced, whereunto he 
was tutor nominate, and bearing expreſs]y that he accepted. It was anſwer- 
ed for the defender, That the extract being but the aſſertion of a notary, the 
commiſſary-clerk, cannot bind upon him to be tutor, unleſs he had ſub- 
ſcribed a bond or act to that effect; according to the ordinary practique and 
act of Sederunt, whereby acts of inferior courts are declared to bind no man 
above L. 100, unleſs it be ſubſcribed by himſelf, or being acts in courſe of 
proceſs, It was anſwered for the purſuers, That they opponed the teſtament 
ſtanding, beyond which was never more required, to produce the warrants, 
which the clerks will only produce in a reduction; and as to the act of Se- 
derunt, it is only relevant to acts of caution, and others that are not of 


courſe, but of common, in the acceptance of all offices, is only judicial 
| | | COMPEATANCE 


5 warrandice, which they found only to legal evictions. 
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compearance and acceptation. The Commiſſioners repelled the defence in 


reſpect of the teſtament ſtanding. 40 | 
| | Brown, Clerk. 


Eodem die. 


GRIERSON corsa. 


Rixks ox, upon her contract of marriage with her huſband, and in- 
feftment following thereupon, purſues a poinding of the ground againſt 

the tenants and preſent heritor. It was alledged for the defenders, Abſolvitar, 
becauſe they offered to prove, that the purſuer's preſent huſband had another 
married wife, and that in her time he Karen adultery with this purſuer, 
who-was never his lawful wife, and ſo can have no intereſt in any infeft- 


ment given to her in contemplation of the marriage as wife ; eſpecially ſhe 


not not being in poſſeſſion, but ſeeking poſſeſſion. It was anſwered for the 
purſuer, That the defence ought to be repelled, becauſe ſhe offers her to 
prove, that her umquhile huſband was, by a decreet, divorced from the 
ſaid former wife, before his contract of marriage with this purſuer ; and that 
ſhe lived with him, and was holden and repute his wife by the ſpace of ſix- 
teen years; and fo cannot in hoc gudicio be put further to diſpute or prove the 
marriage, or law fulneſs thereof. The Commiſſioners, in hoc judicio, repel- 
led the defence in reſpect of the reply; conſidering, that albeit, by act of 
parliament, marriage be prohibited unlawful with the perſon divorced with 
that perſon with whom he had committed adultery; and that there is adultery 
here alledged; yet, in this judgment, marriage being ordinarily probable by 
the contract, and being holden and repute the ſame ought only to be que- 
ſtioned in a reduction. | | | 128 

| br | Balfour, Clerk. 
Eodem die. 
The Lady T OFT contra the Tenants of TO FT. 


PHE Lady, by her contract of marriage, being provided only to the 
annualrent of L. tooo out of the lands of "Toft, in recompence of 
L. 1200 of tocher, and with abſolute warrandice againſt all inconveni- 


_ encies, purſues a poinding of the ground. It was alledged for the defender, 
That the Lady muſt ſuffer deduction of the public burdens, according to 


the act of parliament 1646, anent liferenters. The Commiſſioners found 
the defence relevant, notwithſtanding of the mean proviſion and clauſe of 


Dounie, Clerk. 
Eodem die. 
COLINE contru CUNNY. 


(CCQEINE, donator to the eſcheat of a defunct, purſues 'Cunny his re- 

lit in a declarator to make forthcoming to him the rebel's goods. It 
was alledged for the defender, Abſolvitor, becauſe ſhe was executrix confirmed 
to her defunct huſband, and had, bona fide, made payment to his creditor of 


of his moveables, and was not obliged to know his rebellion, notwithſtand- 


Ing whereof his creditor might lawfully uſe diligence, It was anſwered for 


the purſuer, That, by the rebellion, the defunct's moveables became con- 


fiſcate, not in bonts defini ; ſo that his executors and creditors could have 
| no 
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the Commiſſioners repelled the defence, in reſpect of the reply. 
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no lau ful right thereto; and as for the payment bona fide, the ſame ought 
to be repelled, becauſe he offered to prove, that the donator was put in 


mala fide, by citation, at his inſtance as donator, before payment made ; and 
therefore he ought to have ſuſpended upon double poinding: Therefore 


Donnie, Clerk. 


December 1. 1657. 
GRE IRS ON contra C RAIGDAR RO C B. 


(uur GRE1RSON, purſuing a poinding of the ground, upon her con- 
tract of marriage, againſt Ferguſon of Craigdarroch. Alledged, That 
the party- contractor with her was married on another wife, who was living 
at the time of the contract. Replied, He was divorced from that wife, upon 
adultery committed by himſelf, before this contract; and fo being ſolutus a 
vinculis matrimonii, was free. Duplicd, Grant he was divorced, yet he could 


not marry this Grizzel, becauſe he committed adultery with her in that wife's 


time, and fo, by the law, could not marry her. Triplied, Grant he had 
committed adultery, yet by no law is ſhe prohibite to marry him. Likeas, 
the adultery not being declared in his time, and they having cohabite 20 or 


30 years, and repute man and wife, the contract muſt ſtand, and this poind- 


ing raiſed thereon be ſuſtained. The Judges repelled the alledgeance and 
duply, in reſpect of the reply and triply ; but the purſuer loſt the cauſe, on the 


defect of probation, the witneſſes adduced proving neither that they were 


married, nor repute as man and wife. 
AR. Dunmuir Alt. Fletcher, 


December 2. 1657. 
DE NM U IR contra E TT O UNE. 


N incident was refuſed becauſe it was not proteſted, for an act, though 
otherwiſe competent, but the time was circumduced, quali ficate, that if 


the uſer of the incident produce the writs to prove, before the firſt of June, 
that it ſhould be received. | 


Daounie, Clerk. 


N 5 December 4. 1657. 
COWIE contra Earl of C A L L EN DAR. 


. wi having purſued an action of ejection for a coal-pit, and the violent 


profits thereof, againſt the Earl of Callendar. The Earl proponed an ex- 
ception, that he had deſerted the heugh, and homologate his poſſeſſion, by 
ſelling him the windows and tows. It was alledged for the purſuer, That 


homologation was only relevant, ſcripto vel zuramento, to take away his ſtand- 


ing, yet the defence was admitted; but the Earl's colliers were rejected from 
being witneſſes. The Earl ſuccumbed, and having denied the quantities, the 
purſuer, being a poor man, after he had ſuccumbed, got time to prove the 
quantities; and, there being but one witneſs proving, the purſuer's oath was 
taken in ſupplement ; who deponing far above the libel, it was alledged for 
the defender, That his oath being only taken in ſupplement, was not of itſelf 
a neceſſary probation, but only ad informandum religzonem judicts ; and how 

| | | ore 
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fore might be made uſe of as they pleaſed, being in itſelf an oath ex officio; _ 
and therefore being exorbitant and unlikely, and not deferred by the defen- 
der's conſent, no reſpect was to be given to it, at leaſt other evidences to 
make approbation ought to be uſed, as the Earl's factor and coalgrieve's ac- 
compts, and their oaths upon the verity thereof. It was anſwered for the 
purſuer, That albeit this oath was termed the oath in ſupplement, yet in 
effect it was juramentum in litem, which is as well competent in ejections as 
ſpuilzies, both being of one nature, and might reach them above the true 
value ad pretium affettionis, The Commiſſioners ordained the ſaid coalgrieve's 
and factor's accompts and oaths alſo to be taken in ſupplement, that the 


truth may be known. 
December —. 16 57. 


contra ROBERT GILCHRIST. | 


[ JMquhile Jonathan Hollas, by his ticket, granted him to have received 
from the ſaid Annable a bill of exchange, containing L. 13, 4s. ſterling, 
otherways to pay the money ; and, being charged upon the bond, he found 
John Gilchriſt cautioner, and ſuſpended. After John's death, the faid 
Annable arreſted, and cauſed raiſe a ſummons of wakening of the ſuſpen- 
ſion obtained at the inſtance of umquhile Jonathan, and contained Samuel 
Hollas to infiſt therein; and he not infiſting, obtained proteſtation ; and 
likewiſe purſued the ſaid Samuel, as repreſenting Jonathan's brother upon all 
the paſſive titles; and, upon citation at the croſs of Edinburgh, obtained 
ſentence, holding him as confeſt. Whereupon the ſaid Annable purſues 
Robert Gilchriſt the cautioner in the ſuſpenſion for umquhile Jonathan, 
to pay to her the ſum contained in the bill and ticket. It was alledged for 
Gilchriſt the defender, That he being but cautioner in a ſuſpenſion, is only 
liable, the principal being diſcuſſed, and then to repreſent him as lawfully 
diſcuſſed ; for any ſentence obtained againſt Samuel Hollas is null, becauſe 
Samuel is an Engliſhman, and reſidenter in England, not liable to the juriſ- 
diction of Scotland, which, if he had compeared, would, have been relevant ; 
VMhich is yet competent to this defender, who is not called. 24, The ticket 
Ii granted by Jonathan expreſſeth not, nor abligeth his heir; and ſo being 
| i! between Engliſh perſons, muſt be regulate by the law of England, that 
1 the heirs are not obliged, unleſs they be expreſſed. 3770, The act or bond 
1 of cautionry granted by the defender is not produced; and though he be cra- 
1 ved to depone thereupon, he cannot be obliged, becauſe his oath will not 
| $16 prove againſt the principal party, to obtain his relief, as a cautioner in a bond 
[8 $1 | cannot be obliged to depone, unleſs the bond be produced. It was anſreered 
[1 for the purſuer, to the firſt, That though an Engliſhman, reſidenter in En- 
1 gland, is not conveenable in Scotland, by reaſon of his perſon, yet to the 
1 effect that any goods or lands he has in Scotland may be affected, or cogni- 
{at rionis cauſa, that his cautioner may be affected, he is conveenable as to this 
cauſe. To the ſccond, 'oppones the ticket, dated in Scotland, betwixt two 
parties reſiding in Scotland, and fo liable by the laws of Scotland; by which 
the perſon 275, obliged, the heirs and ſucceſſors are alſo obliged, though 
not expreſſed. o the hid, It ought to be repelled, ſeeing the purſuer of- 


fers to aſſign the ticket, which will be the defender's relief. The Com- 
miſſioners found the replies relevant, in reſpect of the defence; and therefore 


decerned for the principal ſum contained in the bill of exchange, and would 
| | | not 
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not grant annualrent therefor, but modified L. 3 ſterling, damage and 
intereſt. | | | 


Balfour, Clerk. 


TS December 10. 1657. 
JOHN MARTIN contra DAVID WILSON. 


HE Commiſſioners found a decreet of the commiſſary of Fife, pro- 
1 nounced upon the firſt of Auguſt, null, not exprefling a diſpenſation, 
and turned it into a libel, notwithſtanding of the alledged cuſtom of this, 


and other commiſſaries, to fit fifteen or twenty days in Auguſt, 
85 | Donnie, Clerk. 


Eodem die. 
WILLIAM TROTTER conra MARION GIBB. 


WII purſues Marion for a houſe-maill, ſet by him to her; ſhe alled- 
ges, No proceſs, becauſe ſhe was clad with a huſband, and he not cal- 
led. It was anſwered for the purſuer, That her huſband, viz. Captain Law, 
was divorced from her, and turned pirate in 1649, and was ſtill in rebellion 
and abſence ſince; and ſo was civiliter mortuus, and ſhe all this time kept a 
change by herſelf. The Commiſſioners found not proceſs till the huſband 
was cited, unleſs they alledge he was civilly dead, by forfeiture, though there 
be one caſe in Dury ſuſtaining a proceſs like to this. 


Eodem die. 


ARCHIBALD THOMSON contra ELISABETH 
DOUGLAS. 


| A Rcenary having appriſed, from John Stewart of Coldingham, the 


E barony of Coldingham, and all right he had thereto in amo 1631, 
urſues Eliſabeth Douglas, as heir to her goodſire William Douglas of 
lackerſton, who, by a contract between him and two others, and John 
Stewart, wherein John diſponed the lands of Coldingham, for relief of certain 


ſums therein mentioned, and whereupon they were infefted ;. by which con- 


tract they were obliged, jointly and ſeverally, to do exact diligence for re- 
covering of the rents of Coldingham, and to impute therein thir ſums, and 
to make compt and reckoning thereof to the ſaid John; the right of which 
contract being conceived by the purſuers appriſing, the defender, as repre- 
ſenting her goodſire-contracter, ought to make compt and reckoning of all 
that he or the other two did, or might intromit with, and impute the ſame 
in the ſums, that the lands may be redeemable upon the ſuperplus. It was 
alleaged for the defender, Abſolvitor from any compt and reckoning, or fur- 
ther imputing of mails and duties in the ſums, becauſe that obligement was 
already diſcharged by John Stewart himſelf, before any diligence done by the 
purſuer, or before they knew or were obliged to know her right; in which 
accompt and diſcharge all their intromiſſions were imputed in the ſums, and 
the ſums defaulked accordingly. It was anſwered for the purſuer, 10, 
That the alledgeance is not relevant, ſeeing at the time of the diſcharge 
John Stewart was fully denuded by the compriſing, which needs no intima- 
tion, being a public ſolemn deed; and therefore the diſcharge taken from 
John was upon the defender's hazard, and cannot exclude the purſuer, 


being 
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being rights of reverſions or heritable bonds, or conceived ſimply without in- 
feftment, intimation or any other ſolemnity; which neither by law nor 
pract.que is required. 240, In the moſt favourable caſe of tenants, their 
maſter's diſcharge will not liberate them againſt a ſingular ſucceſſor, unleſs it 
bear, and be truly, upon real payment. It was anſwered for the defender, 
That he oppones his diſcharge, which bears true and real performance; 
and offers to make faith, that he did truly compt and give up his inſtruc- 
tions, and imputed the intromiſſion into the ſums, as the 8 bears. 
2do, Albeit, there were no farther ſolemnities requiſite but appriſing, to con- 
vey the right of this contract, and that at the time of the diſcharge, John 
Stewart granter thereof, had no right; yet payment or performance done, 
bona fide, by the defender to the creditor muſt liberate ; ſeeing there was no 
poſſible way by which the defender could know this compriſing ; and there- 
fore the diſcharge was not upon the defender's peril: For though in all vo- 
luntary deeds and contracts, bona fide doth not avail, but that the contracter 


muſt take the hazard of the condition of his party; as one taking aſſigna- 


tion to a bond formerly diſcharged, his bona fide will not ſecure him againſt 
the diſcharger, but payment made bona fide, by performance not volunta- 
rily, but whereunto the defender might have been compelled, by ſentence 
and poinding; wherein he knew not, nor could not alledge this pur- 
ſuer's right, and could not call him in a multiple-poinding, having no way 
whereby to know. It was anſwered for the purſuer, That he was obliged 
and muſt be preſumed to have known this right, by the denunciation of 
the lands upon the ground where he then dwelt ; and by the denunciation 
at the market- croſs, and by the public decreet of appriſing allowed and re- 
giſtrate. It was anſwered for the defender, That theſe do infer neither obli- 
gation nor preſumption of knowledge ; for the denunciation at the ground, 
and citing all parties having intereſt at the crois, tho? it be intended that the 
people may get notice to preſerve their rights, yet it infers no neceſſity of pre- 
ſumption of knowledge, as in declarators of redemption, all parties having in- 
tereſt are called, and yet it prejudgeth none but them that are ſpecially called ; 
and as for the decreet or allowance, they are not ordained or declared be- 
fore publication of ſuch deeds, as regiſters of reverſions and ſeiſins, and fo 
they need not be ſearched. The Commiſſioners, before anſwer, took the 
oath of Sir Robert Douglas, father to the defender, and ſucceſſor to her 
goodſire, ex officio; who deponed, That the accompt was truly made with- 
out any colluſion or unjuſt defalcation, and that he gave up the ſame, with 
the inſtructions thereof, to John Stewart, and that all their intromiſſions 
were compted, but not that John Stewart himſelf intromitted. The Com- 
miſſioners found the defence upon the diſcharge relevant, and would take 
notice of no private knowlege that the defender, or her father, or goodſire, 


might have had, unleſs it were acknowledged by a public diligence. . 
| Dounie, Clerk. 


December 11. 1657. 
JOHN OLIPHANT contra Mr WILLIAM BLACKBURN. 


M R WILLIAM having obtained decreet againſt John Oliphant, as law- 
1 fully charged to enter heir to his father, for payment of 300 merks ; 
John ſuſpends, and raiſeth reduction upon minority and leſion, and craves 


to be reponed, to renounce to be heir to his father. It was anſwered for 


the purſuer, 190, That his defence being upon compearance made for the 


minor, offering them renunciation, which was admitted, and that term cir- 


cumduced, 


| 
/ 
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duced, he can never now be again reſtored; for tho' a minor may have 
reſtitution againſt extrajudicial deeds whereby he is leſed, yet not againſt 


decreets of the ſupreme judicature, wherein he compeared. 2do, Reſtitu- 


tion can only be craved re integra, which is not here; for upon this decreet 


there is compriſing, which would fall in conſequentia, if the debt were re- 
| duced, or renunciation now admitted. It was anſwered for the ſuſpender, 


That albeit minority cannot be reſtored againſt decreets of the ſupreme 
court compearing therein, the point of reſtitution conſiſts in alteration of any 
point then found relevant, ſeeing that would dip upon iniquity ; yet as to 
compearance omitting of a defence for not doing diligence, whereby the 


term is circumduced, in theſe a minor ought to be reſtored, as in thoſe caſes. 
240, The admitting of a renunciation needs not take away the appriſing ; 


ſceing the intent of the reduction is only to ſave the reducer from perſonal 
execution, in his own proper means, unto which he ſucceeded by his mo- 


ther, to be free, but without prejudice of the appriſing of any lands where- 


unto he might have ſucceeded as heir to his father, The Commiſſioners 


found the reaſon of leſion and minority relevant, with the ſaid declaration, 


That it ſhould only reduce the decreet and appriſing, in fo far as might 
concern the reducer perſonally, or his lands not flowing from his father 


after contracting of the debt. 
| | Dounie, Clerk. 


December 12. 1657, 
THOMASINA TURNBULL contra the Laird of STOJVS. 


T* E ſaid Thomaſina, upon her contract of marriage with George Turn- 
bull, whereby George and his father are obliged to enter her in poſ- 
ſeſſion of Hoſlipſlad, to the rent of an hundred pound out of the ſaid lands, 
during her lifetime, by virtue whereof, ſne was in poſſeſſion ten years, pur- 


ſues Stows to make payment of the ſame L. 100 of the years bygone, and 


in time coming. Stows alledges, he ſtands heritably infeft in theſe lands; 
the purſuer's right being only perſonal, he ought to be aſſoilzied. It was 
anſwered, That an annualrent may be conſtitute by a contract of marriage, 
without an infeftment, at leaſt, that it ought to be held as a tack, eſpeci- 
ally being ſo long clad with poſſeſſion, which could be interverted, but by a 
legal way, which was known to the defender before his right. It was an- 
fewered for the defender, That his defence ſtands relevant, ſeeing he cannot 
be liable for the mails and duties; neither perſonally, becauſe he repre- 
ſents not the contractor; nor really as intromitter, becauſe the purſuer hath 
no real right by infeftment, but a mere proviſion in a perſonal contract: 
And as to the poſſeſſion, the benefit of a poſſeſſory judgment is not at all 
competent to a perſonal right ; neither hath the defender or tenant done any 
thing wrong, in putting the defender in poſſeſſion, becauſe he would unavoid- 
ably have recovered the ſame in law, upon his infeftment ; and if he were 
diſputing now, as the rents were in the tenants hands, this contract can 
never exclude this infeftment; and as to his knowledge, though he had 
known the purſuer's right or poſſeſſion, his private knowledge operates no- 


thing, and he knew it to be but an imperfect right. The Commiſſioners 


found the defence relevant. 


Aa Eodem 
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Eodem die. 


sir YO HN BAIRD contra Mr WALTER BRUCE. 


R. WaLTER having obtained aſſignation of the Friar's houſe of In- 

nerkeithing to be his manſe, Sir John, as proprietor of the houſe, raiſ- 
ed reduction of the aſſignation, on this reaſon, that the deſignation was not 
orderly, not being done by three miniſters and three elders, conform to the 
act of Parliament 1649. It was anſwered for the defender, That part of 
the act of parliament 1649, was only where there was a new houſe to be 
built by a pariſh as a manſe for the miniſter, whereby the expences were to 
be by the advice of the three miniſters and three ruling elders ; but here the 
deſignation was of a houſe already built, that was the only kirk-houſe of 
the pariſh; and ſo it proceeded by virtue of the acts of parliament 1 572, 
1593, anent manſes and glebes, whereby the Biſhop or Superintendent 
might deſign kirk-houſes, in whoſe place the preſbytery now ſucceeds. It 


was anſwered for the purſuer, That the deſignation was yet diſorderly and not 


conform to theſe two acts; for the act 1572 gives only power to deſign par- 
ſons or vicars manſes, but not any other kirk-houſes; and the act 1 593, is de- 
ſigned firſt of vicars lands and parſons, and next of friars or other kirk-lands ; 
but relates not to the deſigning of old manſes, or building of new ; and it is 
without law or example, to compel an heritor of kirk-land, or kirk-houſe, 
not being old, a parſon or vicar's manſe, to ſuffer the ſame to be deſigned ; 


for though the preſbytery may deſign a glebe and ordain a manſe to be built 


de novo, they cannot deſign a manſe already built, though they ſhould give 
him a price for it. The Commiſſioners found the reaſon and reply relevant, 
and that the deſignation was not orderly, and therefore reduced. n 


| Rodem' dig. 
KATHARINE DICKSON contra GEORGE DICKSON. 


HE faid Katharine having obtained decreet before the Commiſſaries of 
| Edinburgh, againſt George, for the fifth part of her father's executory, 
George raiſeth ſuſpenſion and reduction upon iniquity of the commiſſaries, as 
having repelled his lawful defence, That there be no proceſs at Katharine's 
inſtance, being one of the five executors, unleſs the reſt had been joint pur- 
ſuers or concurring, at leaſt had been called paffive ; alſo in repelling the law- 
ful defence, in relpv of a relevant reply, viz. He alledged, abſolvitor, Be- 
cauſe he had obtained diſcharge from the purſuer on her part, which was 
repelled, upon this reaſon, That, at the time of the granting of the diſcharge, 
George granted aſſignation to the like ſums, and obliged him to deliver the 
bonds aſſigned; and becauſe it was offered to be proven by the witneſſes in- 
ſerted in the diſcharge and aſſignation, that the diſcharge was granted upon 
foundation, that the ſaid bonds were delivered, which the Commiſlaries un- 
juſtly ſuſtained to be proven by witnefles, contrary to the law of this nation, 
whereby writ cannot be taken away by witneſſes. The Commiſſioners 


found the reaſons relevant, and therefore turned the decreet into a libel ; 


and, thereafter, the defender offering to prove the condition /cripro vel jura- 
mento, the ſame was ſuſtained: 


 Eodem 
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| Eodem die. 
WILLIAM DUNCAN contra PATRICK MOWBRAY. 


IYTILTLTAUu MBRAITH as principal, and John Mowat as cautioner, 
Y having granted bond to William Duncan, John Mowat ſatisfied the 
| ſame and obtained aſſignation to the ſum, and horning formerly raiſed in Dun- 
can's name, with warrandice from Duncan's own deed, which he transterred 
to Mr Patrick Mowbray. M*Braith raiſed ſuſpenſion, upon this reaſon, That 
William Duncan the creditor had granted him a diſcharge; which being 
oduced, Mr Patrick takes a tranſlation thereof, and, without inſiſting to 
diſcuſs the ſuſpenſion againſt M*Braith, purſues William Duncan to pay the 
ſame upon his warrandice and diſcharge aforeſaid. William Duncan raiſed 
an advocation upon the Sherift's iniquity, becauſe he had repelled his lawful 
defence; and that he could not be liable for the ſum, upon the warrandice, 
by any deed done by him, unleſs upon that deed M*Braith had been aſſoil- 
zied and freed, which was not; but the ſuſpenſion raiſed by M*Braith was 
never diſcuſſed, in which will concur, and wherein M Braith will 
never be freed upon his alledged diſcharge ; becauſe, though it were a full 
and formal diſcharge, yet being poſterior to William Duncan's aſſignation and 
intimation thereupon, yet ſhould never liberate M*Braith. 246, It is not a 
diſcharge, but only a declaration, whereby William Duncan declares he is 
long ſince ſatisfied of the ſum, that his name in the horning was uſed with- 
out his knowledge, and therefore diſcharges and diſclaims the hornings in his 
name; which would never inſtruct, that M*Braith had paid the ſum, and 
that he was ſatisfied, but only a declaration that the fame was ſatisfied by 
ames Mowat, who was M*Braith's cautioner ; which defences the Sheriff 
unjuſtly repelled. It was anſwered for Mowbray, That he opponed the diſ- 
charge produced, which diſcharges the horning, which horning was expreſs- 
| ly aſſigned, and ſo the warrandice to take place thereon, the diſcharge of 
the horning after it was uſeleſs to heap up more expences, by diſcuſſing the 
ſuſpenſions. The Commiſſioners found the reaſons of advocation relevant, 
and advocate the cauſe; and ordained Mowbray, in the firſt place, to inſiſt 
_ againſt M Braith the debtor, and not ts inſiſt upon the warrandice until he 


was freed. 


December 15. 1657. 


WILLIM HUME on A MES INGLIS and the TE- 
NANTS of KINGLASSIE. 


WIr Hu uE, being infeft in annualrent out of the lands of 

EKinglaſſic, purſues a poinding of the ground againſt the tenants 
of Kinglaſſie; compearance is made for James Inglis and others. It 
is alledged for James Inglis, That he is heir ſpecially ſerved and re- 
toured to umquhile James Saitome his goodfire, in the lands of King- 
laſſie, who was infeft in the property of the lands long before the pur- 
ſuer's infeftment of annualrent ; and therefore would not ſuffer his tenants 
nor his ground to be poinded. It was anſwered for the purſuer, That James 
Inglis produces no infeftment in his perſon, * only ſpecially ſerved heir to 
his goodſire, but not infeft. 24, Though he did, yet his. goodſire's infeft- 
ment is but baſe, not clad with poſſeſſion. It is anſwered for James Inglis, 
That he oppones his infeftment which was clad with poſſeſſion, in ſo far as, 


by the back-tack therein, the granter of the wadſet became his tenant ; _ 
0 
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{a his poſſeſſion was the wadſetter's poſſeſſion, in the ſame caſe as if his life- 
rent had been reſerved. It was anſwered for the purſuer, That the back- 
tack was not ſufficient, unleſs payment had been made of the annualrent, or 
back-tack duties thereby. The Commiſſioners ſuſtained James Inglis's inte- 
reſt, though not infeft, but repelled the alledgeance of poſſeſſion without up- 


- lifting the mails and duties for the annualrent. It was a/lzdged, Not relevant, 


except only to give acceſs and preference for the back-tack duties, but not to 
the full property; ſeeing the annualrenter's rights contain the benefit of the 
back-tack. It was anſwered for the back-tack, That it was expired by 
failures, conform to the clauſe irritant therein, and therefore the annualrenter 
could not crave the benefit thereof ; yet the defence was only found relevant 
for the back-tack duty in this proceſs, but prejudice to the wadſetter to de- 


Clare in the failure as accords. 
; | Downy, Clerk. 


Eodem die. 
CHARLES DALRYMPLE comra his DEBTORS. 


HARLES being executor confirmed to umquhile Adam Maſſon factor in 
Rochell, purſues Adam his debtor, confirmed in his teſtament ; compear- 
ance is made for David Lindſay ſtabler in Edinburgh ad omiſſa, who had 
confirmed other debtors ; for whom it was a/ledged, No proceſs at the purſu- 
er's inſtance, becauſe the ground of his confirmation was a ticket of 3000 
livres granted by Adam Maſſon to the purſuer, which is null, wauting wit- 
neſſes. 2do, It was offered to be proven, that the ſaid ticket was paid. 4710, 
The confirmation being done within fix months after death, contrary to the 
orders emitted to the Sheriffs and Commiſſaries. It was anſwered for the- 
purſuer, To the fr, That he opponed his ticket, being between factor and 
merchant,:dated at Rochell, betwixt them, or between merchant and mer- 
chant in merchandiſing, ſuch tickets are always allowed, though wantin 
witneſſes. To the ſecond, The ſaid David Lindſay hath no intereſt to alledge 
payment in this proceſs, whereunto the purſuer, being executor-dative, may 
execute his office, and cannot be ſtopt by any other executor who has con- 
firmed his omiſſa ; but if he had any executor-creditor purſuing him as exe- 


cutor, may alledge payment of his own debt, and ſo make him comptable for 


the whole, but not here. To the third, Theſe orders to the Commiſſaries 
make not a nullity of confirmation within fix months, but are only prohi- 


bitory, and declare all that confirm within fix months ſhall come in par? 
paſſu. The Commiſſioners found the ticket valid, though without witneſſes ; 
and to ſhun multiplication of proceſſes, admitted the alledgeance of pay- 


ment to the other executor as payment. | 
Balfour, Clerk. 


December 16. 16 3 
WILLIAM TROTTER contra MARION GIB. 


18 HE ſaid William purſues Marion for a houſe-rent ſet by him to her. 
It was alledged, No proceſs, becauſe ſhe hath a huſband, and he not 
called. It was anſwered, That he needed not be called, being fugitive ſince 
1649; which was repelled. But the purſuer further alledges, that the huſ- 
band was forfeit by the parliament in anno 1649, and, in reſpect of the ab- 
ſence of the Regiſter, referred the notoriety to the court. The Commiſſio- 
ners, in reſpect of the ſaid notoriety thereof, repelled the alledgeance, in re- 


ſpect of the reply. Bo 
FE 


r as 
| Eodem die. 
7 0 H N ROSS contra the Laird of MAY. 


Jon Ross, having obtained decreet of regiſtration of a diſpoſition of 
lands, granted by his goodfire Dunbeath to him, againſt the Laird of 
May as heir-male to Dunbeath ; which being ſuſpended, obtained proteſta- 
tion, and thereupon charged and denounced May: He now purſues the 
Laird of May, and calls the director of the chancery, that ſeeing he had 
done all diligence competent in the law to obtain himſelf infeft, that the lands 
muſt be adjudged to him, and the director of the chancery ordained to 
grant him precepts for infefting of him. It was a/leaged for the defender, 
No proceſs, becauſe the ground of his proteſtation was reſcinded. 245, 
Becauſe he had a reduction aud improbation of that diſpoſition and diſpute 
in writ, which was prejudicial. It was anſwered for the purſuer, That he 
opponed his proteſtation, dated nine days before the deliverance, to reſcind 
it; and as to the prejudiciality, the event of the reduction was dubious, and 
the production not yet ſatisfied, and there was no hazard to the defender by 
this ſentence now craved, ſeeing it would fall in conſequence if the diſpoſi- 
tion was reduced. The Commiſſioners ſuſtained this proceſs, and decerned, 
ſuperſeding the extract for a time, that in the mean time the defender might 
inſiſt in his reduction. % 
| Dounie, Clerk. 


| . | | | Eodem die. 
|  FANET HUME contra JOHN PATERSON. 


= - TAN rr Hun having charged John Paterſon, upon a tack granted by 
| J her to him, he ſuſpended upon theſe reafons, firſt, That the tack was 
innovate by a new agreement, whereby ſhe was to diſcharge the former 

tack, and to grant a new tack for teind, and third; whereupon the ſuſpender 
had obtained the decreet before the ſheriff, holding the charger as confeſt, 
and decerning to grant the new tack and diſcharge. 2do, That ſhe had 
warned him at Whitſunday, and in obedience thereunto he removed at 
Whitſunday, or within eight days thereafter. It was anſwered for the 
charger, That the ſheriff's decreet is unjuſt and null in itſelf, proceeding up- 
on an irrelevant reaſon and libel, decerning the charger to grant a diſcharge 
of this tack, and a new tack upon a former agreement, which was moſt ir- 
relevant; ſeeing, that before compleating of theſe writs, there was locus pani- 
zentiae, and fo the charger might reſile, and could not be decerned. To 
the ſecond, the reaſon was not relevant, unleſs it were alledged, That the 
ſuſpender removed at Whitſunday upon the warning ; but the charger of- 
fered her to prove, That the ſuſpender continued ſeveral months with his 
goods upon ground, and continues yet in poſſeſſion of part of the houſes, 
It was anſwered for the ſuſpender, That he opponed his decreet ſtanding, 
which could not be taken away without either ſuſpenſion or reduction. 
The Commiſſioners repelled the firſt reaſon, and found the decreet null by 


way of reply, repelled the ſecond reaſon in reſpect of the anſwer. : 
| | Dounie, Clerk. 


| | 0 December 17. 1657. 


A Petition being given in for a warrant to regiſtrate an inhibition, ſome 
A few days being elapſed after the ſixty days appointed for regiſtration 
B b 


thereof, 
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thereof, the ſame was refuſed, though it be uſual to grant it in the allowance 
of compriſings, wherein there is no nullity upon the not due regiſtration. 


13 . | 2885 Eodem die. . 


—_ A Decreet of a commiſſary found null by ſuſpenſion, as being unjuſt, be- 
| A cauſe this alledgeance, that the executor could only be decerned ſecun- 


1 dum wires inventarii, funeral expences, and expences of confirmation being 
*Y 9 deduced, and the decreet was retrenched to the inventary, and the parties 
i ordained to compt and reckoning. 


i 


Zodem die. 


HE Bailies of Edinburgh ſupplicating, that warrant may be granted 
for demoliſhing ſome houſes in Con's-cloſe, which being viſited by the 
1 dean of guild were like to fall, but the parties ordained to be cited before they 
1 were decerned to be built by the town upon the heritor's expence. See this 
=_  - December 18. | | 
December 18. 1657. 
Miniſters RELICT contra Earl of CAITHNESS. 


1 N a purſuit at the inſtance of a miniſter's relict contra the Earl of Caith- 
neſs, for a part of the ſtipend. It was alledged for the Earl, '] hat it was 


| only probable /cripro vel juramento, being a matter of great importance, far ex- N 
0 ceeding L. 100. It was anſwered for the purſuer, That from the common rule, | 
miniſters ſtipends hath always been in exception, which hatn no means of cu- 2 


ſtody or preſervation, or by any ſuch right otherwiſe than by cuſtom, by fea- 
{on of the deceaſe of the miniſters, and vacancies of the Chamberlains, could 
not draw upon him that burden. The Commiſſioners found poſſeſſion and 
uſe of payment to the miniſter as a part of ſtipends of that kirk probable 


pro ut de jure, being in poſſeſſion. 


Brown, Clerk. 


"E: HE Ballies of Edinburgh ſupplicating that a warrant may be granted 

2 for demoliſhing of ſome houſes in Con's-cloſe, which being viſited by 

the dean of _ were like to fall; but the parties ordained to be cited before YZ 
they were decerned to be built by the town upon the heritor's expence. 


See this December 17. 
Eodem die. 


ROBERT FLETCHER contra the Tenants of INNE RIC k. | 


2 being infeft in an annualrent of 9000 merks out of the lands 
EY of ——, purſues the tenants for poinding the ground; the Counteſs of 

Dirleton compears for her intereſt, No proceſs, becauſe the is kenned to a 
terce of theſe lands, which ſhe bruiks pro indiviſo with the heritor. Likeas, 
the terce is repeated in the purſuer's right; and therefore the heritor, nor 
none having right from him, can poind the ground, until there be a diviſion, 
eſpecially ſeeing ſhe hath a diviſion depending, which is prejudicial. The 
_- Commitlioners 


/ 
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Commiſſioners repelled and decerned, ſuperſeding the extract for a time, 


that the Lady might inſiſt in her diviſion; with certification, if the Lady 


failed, to extract the decreet. 
; | Dounie, Clerk. 


| December 19. 1657. 
The COMMONWEALTH contra Sir O HN DICK. 


33 HE Commonwealth, upon an arreſtment uſed in the hands of certain 
1 debtors of Sir William Dick's, purſues for making the arreſted ſums 
forthcoming. It was alleaged for the defender, No proceſs, becauſe no party 
is called to defend this Sir William in the right of the ſums arreſted. It 
is anſwered for the purſuers, oppones their libel, wherein they have called 
Sir William's heir, who is known to die rebel, and would have no executor. 
The Commiſſioners found no proceſs, till the neareſt of kin of Sir William 


Dick were called, who had the intereſt of blood in his moveables. 
1 Dounie, Clerk. 


| _ Eodem die. 
The Laird of DALMAHOY contra his BROTHER. 


D LMAHOY being upon a bond of L. 600 granted to his brother, being 


part of the annualrent of their portion, ſuſpends, and inſiſts upon com- 
penſation againſt the one, upon a bond due to the ſuſpender by him. It 
was anſwered for the charger, No compenſation, becauſe the bond charged 
on is poſterior to the bond upon which compenſation is craved ; and there- 
fore, by the clauſe of the bond renouncing all exceptions, compenſation is re- 
nounced. 2do, That this being the annualrent only of the charger's por- 
tion the ſuſpender was owing to him, the portion whereunto he was wil- 
ling to compenſe that other ſum. It was anſwered for the charger, to the 
firſt, Trat he oppones the common practique, whereby, notwithſtanding 
that ordinary clauſe in all bonds, yet all relevant defences, whether before 
or after, are receivable. 3, To the ſecond, That in compenſation, or re- 
ceipts not relative to a particular debt, eletio eft debitori. The Commiſſioners 
found the reaſon of compenſation relevant and proven, and ſuſpended pro tanto. 
It was further a/ledged.againſt the other brother, Compenſation to a ſum, which 
that brother was due to the ſuſpender, as executor to his mother. It was 
anſwered, That that ſum was not liquid, ſeeing that by the practique pro- 
duced, it was clear, that he was to have paid ſuch a ſum after compt and 


reckoning. The Commiſſioners repelled the ſecond reaſon, in reſpect of the 


anſwer. | Z 
Balfour, Clerk. 


Eodem die. 


JOHN PHILP and Mr JOHN BAYNE his Aflignee 
contra Tenants of PITCAIRLY, and THOMAS CRAMW- 
FOORD. 


＋ E tenants of Pitcairly having uſed a multiple-poinding, compearance 


is made for Thomas Crawfoord, whoſe intereſt was a decreet at his 
inſtance againſt the tenants, for making his duties forthcoming, arreſted in 
his hands, upon a debt due by the Lord Lindores their maſter, whereto 
Thomas is affignee ; upon which decreet Thomas had poinded, both by 


poinding 
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poinding upon the ground of the land, and by parcels at the croſs, which corns 
the tenants yet deferred, and therefore craved to be anſwered and obeyed as to 
his own proper corns lawfully poinded. It is anſwered for James Philp, 
That he muſt be preferred, becauſe he ſtands heritably infeft in theſe lands, 
and by virtue thereof in poſſeſſion of the fame, by obtaining decreet againſt 
the tenants; and therefore, being maſter of the ground, it was not lawful for 


his tenant to have ſtopped the poinding, much leſs to have ſtopped the corns 


poinded. The Commiſſioners preferred the ſaid James Philp. 
; . Baſfour, Clerk. 


| December 24. 1657. 
FAMES PATERSON contra SARAH LOGAN. 


Tu faid James purſues declarator of expiring of a backbond and wad- 


+ ſet, granted by him to the ſaid Sarah and her huſband, againſt her and 
her huſband's apparent heir. It was alledged for the defenders, Abſolvitor, 
becauſe they offered them to purge the failure by conſigning of all tack-du- 
ties at the bar, at the leaſt offered them to prove, that the purſuer had got 
poſſeſſion for ſeven years, whereupon they offered to compt and reckon, 
and to pay the ſuperplus inſtantly. It was anſwered for the purſuer, That 
this clauſe irritant, being conventional by the conſent of parties, and being 


incurred, the failure could not be purged; eſpecially ſeeing the defender 
might redeem when he pleaſed, multo minus could not be purged by any 


compt and reckoning, which required delay. The Commiſſioners ſuſtained 
the alledgeance upon preſent payment, but repelled that anent compt and 
eckoning ; but reſerved to the defenders as accords. 


Eodem die. 
ELISABETH SINCLAIR contra JANET JOHNSTON. 


LisABETH obtained decreet againſt the ſaid Janet, as executrix to her 
father, for L. 500 provided by the charger's father in his contract of 
marriage with the ſuſpender, whereby all his means and goods were left to 
the ſuſpender and the bairns of that marriage, except L. 500 left to this 
charger for her portion natural allenarly. Janet ſuſpends, upon this reaſon, 
That by the contract, the defunct was not obliged to pay L. 500, but it was 
only reſerved to the charger. 2do, That the charger was forisfamiliate be- 
fore his death, and ſo cannot ſeek her portion natural, nor this ſum for it. 


The Commiſſioners repelled the ſaid reaſons. 
5 Balfour, Clerk, 


Eodem die. 


ANNA OGILVY and DAVID OGILVY her Spouſe contra 


the Laird of INNERGARITY her Brother. 


T HE faid Anna, being infeft in an annualrent of L. zoo by her father, 


out of the lands of Kirrymuir, obtained decreet before the ſheriff of 
Forfar, againſt the tenants of Innercarity ; compears the brother who ſuſpends 
and produces horning againſt the huſband, to bar him and his wife. It was an- 
feoered for the charger, That ſhe having no more than this proviſion grant- 
ed to her by her father, her huſband being debarred, cannot exclude her. 


The Commiſſioners debarred the charger. 
Brown, Clerk. 


| Eodem 
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| | Eo deni die. 
ROBERT PATERSON contra ROBERT DAV SON. 


Robert Dawſon ; he aſſigned the ſame with abſolute warrandice to John 


J ro Dickso younger in Kelſo, having granted a bond of L. 240 to 
Jandyfide , which is come by progreſs, in the perſon of Robert Paterſon, 


who hath charged and incarcerate Robert Dawſon upon this warrandice. 


Dawſon fuſpends, and alledges, No lawful exception or diſtreſs. It was 
anſwered for the charger, That he oppones a decreet of ſuſpenſion and re- 
duction, whereby the debtor John Dickſon is aſſoilzied, and the bond redu- 
ced upon the reaſon of minority and leſion. It was azſwzred for the ſuſpen- 
der, That the reply ought to be repelled, becauſe the decreet is by mere 
colluſion between Handyſide and the aſſignee, and Dickſon the debtor; in 
which decreet the ſuſpender was not compearing, nor intimation made to 
him ; and if he had compeared, he would have alledged, and now alledges, 
That whereas, by colluſion, Dickſon's majority and the bond were referred to 


his oath, that it was to uſe; thereupon he has diſponed, and is affoilzied: 


And the ſuſpender alledges, and offers to prove by witnefſes, That the lint and 
iron, for which this ticket was granted, was fold to the ſaid John Dickſon, who 
bought the ſame, as merchant, in his own name, and was accuſtomed to 
buy ware as a merchant. The Commiſſioners repelled the reaſon, in reſpect 
it would infer perjury againſt Dickſon, and that Dawſon was called in the 
ſaid abſolvitor, 


Dewny, Clerk. 


It was thereafter a/ledged for Dawſon, That the warrandice imports no 
more than that the debt was a true debt, and unpaid, but could not reach 
to the annulling thereof by minority and leſion. do, Albeit it could, yet it 
can only take effect, in ſo far as the aſſignee paid for the aſſignation, which 
was only a ticket of L. 80. It was offered to be proven by the ticket, in fo 
far as it bears the ſame date with the aſſignation. It was anſwered for the 
charger, to the i, That he oppones the clauſe of abſolute warrandice 
charged on, which muſt import the hazard of legal evictions, as if the bond 
had been null for want of witneſſes. To the ſecond, That the clauſe of 
warrandice being abſolute, there is no reaſon to reſtrict it to the ſum paid for 
the aſſignation; the ticket of L. 80, of the ſame date with the aſſignation, 
cannot prove it is the cauſe, much leſs the true cauſe ; and it cannot be ſup- 
plied by the oath of Handyſide the aſſignee, in prejudice of the charger Pa- 
terſon, in whoſe favours he was denuded. The Commiſſioners repelled theſe 
two reaſons, and found the letters orderly proceeded, 


| Eodem die. 
DAVID WILKIE contra THOMAS GIL MORE. 


Dur having charged the ſaid Thomas upon ſeveral letters at the in- 
ſtance of the taxmen of the impoſt, and having given for a ſpecial charge 
two tickets of entry; Thomas ſuſpended upon this reaſon, That the whole 


wines entered were ſeized upon by the Engliſh, entering Leith, 1651; and 


albeit he was to give ticket at the entry, yet the impoſt and cuſtom of its 


nature, is not due, till the wines were ſold. It was anſwered for the charger, 


That he oppones the ticket, that entry was in December 1649, and April 


1650; and the Engliſh not having entered till September thereafter, that ha- 
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zard cannot fall upon the tackſmen, more than if the wine was embarked. 
The Commiſſioners repelled the reaſon, in reſpect of the anſwer. 


| Eodem die. 
Mr JOHN ANDERSON contra JOHN MAXWELL. 


ME Joan having obtained decreet againſt John Maxwell, for delivering 
him his diſcharge unregiſtrate, which he had ſurreptitiouſly got out 
of Sir Lewis Stewart's hands, wherein it was depoſited : John ſuſpends, and 
inſiſts upon this reaſon, That he had produced the principal diſcharge, with 
a declaration that he renounced the ſame, and that it ſhould make no 
faith, and be as it were not regiſtrate ; and was content that the court ſhould 
ſo declare, and take any other courſe ' thereanent, but could not produce it 
unregiſtrate, becauſe it was booked before any purſuit. It was anſwered for 


the charger, That he opponed the decreet therein, that ſome reaſon of im- 
preſtability was proponed and repelled. The Commiſſioners repelled the 
reaſon, in reſpect of the anſwer, and would admit of no equivalent, in reſpect 


the impreſtability was through the fraud — fault of the ſuſpender. 
owny, Clerk. f 


| | | Eodem die. 
FOHN CLUNNY contra WALTER STEWART. 


ed upon this reaſon, That, by the charger's back-ticket, of this ſame 
e, writer and witneſſes of the bond, it is declared, That there was only 
L. 10 Sterling delivered of mone of the bond. It was anſwered for the 
charger, No reſpect to the back-ticket, becauſe it is not ſubſcribed, and 
wants writer and witneſſes deſigned. It was anſwered for the ſuſpender, That 
he oppones the ticket ſubſcribed by the two capital letters of the charger's 


Ja, having charged Walter to pay a bond of L. 20 Sterling, he ſuſpen-' 
dat 


name, and having writer and ſubſcribing witneſſes, which is ſufficient, ſeeing 


the ticket was done in Englaud; and, if need be, he offered to prove, that 
the charger is ſo accuſtomed to ſubſcribe, or by the witneſſes inſerted, that 
it was ſo truly ſubſcribed. The Commiſſioners ſuſtained the reaſon of ſuſ- 


penſion, in reſpect of the reply, 
FM 4 F Eodem dic. 


GRIZZEL GREIRSON contra FERGUSON of 
CRAIGDARROCH. 


COR1zzer GrETRSON purſues a poinding, contra Ferguſon of Craigdar- 
| roch, of the ground, upon her ſeiſin and contract of marriage with 
umquhile : als ſhe being formerly debarred, becauſe it was alledged, 
her huſband was married, and had another wife the time of her contract, 
whereby ſhe could not be wife, nor have right to conjunct fee; and ſhe 
having found ont a decreet of divorce, divorcing her umquhile huſband from 
that former wife, and inſiſting, it was alledged, That ſhe behoved yet to 
prove that the was lawfully married. It was anſwered for the purſuer, That 
ſhe offered her to prove, that ſhe cohabited with her huſband ſixteen years, 
and was all that time holden and repute his lawful wife. It was anſwered 
for the defender, Non relevat cohabitation holden and repute, becauſe that 
was only a preſumption of marriage, which could not prove here, in reſpect 
of a more pregnant contrary preſumption, viz. That both her huſband ad 

; 6 
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ſhe were purſued for adultery with her; and likewiſe, the decrect of divorce 
was againſt the huſband upon his own adultery, not one deed, whereby he 


could not lawfully marry thereafter. It was anſeuered for the purſuer, That we 


no law admitting marriages with perſons divorced, even though their own 
fault; but, on the contrary, from the act of parliament, declaring that deeds 
of wives, divorced by their own fault, done in favours of the bairus of the 
ſecond marriage, and in prejudice of the bairns of the firſt marriage, ſhall 
be null, acknowledgeth, that ſuch marriages are not ſimply void; and for 


the huſband's alledged taking with the guilt of adultery with this purſuer, 


non relevat to infer againſt her that guilt, for not being his wife: And it is 
not the ſolemnization of marriage only, but affection in conjugals, and 
cohabitation as man and wife, that does nat only preſume, but conſtitute 
marriage. The Commiſſioners ſuſtained the ſummons in reſpect of the 
reply, to be proven by witneſſes, by the purſuer's own exception condeſcend- 
ed on. 


Eodem die. 


THOMAS FERGUSON of CAITLOCH 
contra MCCULLOCH of MYRETON. 


HE tenants of Borge ſuſpend theſe two perſons on double poinding. 
It was alledged for M*Culloch, That, jure mariti, he and his wife Mar- 


garet Roger muſt be preferred to Caitloch, becauſe ſhe ſtands infeft upon 


her contract of marriage in anne 1615, which infeftment was clad with 


her huſband's poſſeſſion: Likeas, ſhe has been divers years in poſſeſſion 
ſince his death, and now is in poſſeſſion. It is anſwered for Caitloch, That 


he ought to be preferred, becauſe he ftands publickly infeft upon a decreet 
againſt the Lord Kirkcudbright 1653, and hath obtained decreet againſt 
the tenants for the duties 1655, and received payment of the duties that 
year; and offers him to prove, that he, and his author John Lord Kirkcud- 


bright, who are infeft, and in ED above ten years; which muſt main= 


tain him in hoc judicio poſſeſſorio, ay and while the liferenter reduceth his 
right. It is anſwered for the liferenter, That Caitloch cannot have the be- 
nefit of a poſſeſſory judgment, ſeeing himſelf hath not been in poſſeſſion, 
but only by decreet of one year, and part of payment of that year; and he 
cannot make uſe of his author's poſſeſſion and infeftment, in prejudice of a 
liferenter ; becauſe his author is a common author, being infeft as heir 
to M*Keller of Borge his father, who conſtituted the liferent to his mother : 
And tho' ſhe had ſuffered him to poſſeſs ; yet that can only be holden as a to- 
leration, unleſs he would alledge, that he had a right. 20, The benefit of 
a poſſeſſory judgment, though it had been by Caitloch his own infeftment 
and poſſeſſion, yet will not exclude another infeftment that hath been clad 
with poſſeſſion, but only another infeftment never clad with poſſeſſion. The 
Commiſſioners preferred the liferenter. 


December 25. 1657. 
ROBERT HYSLOPE cotra JOHN BROWN. 


OHN, being charged upon a contract betwixt him and Thomas Wad- 
dell to pay 300 merks, ſuſpends on this reaſon, That, by the contract, it 

1s clear, that this ſum charged for, was for a quantity of victual, which Wad- 
dell was obliged to deliver to the ſuſpender, which he has not done. It 
| was 
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was anſwered for the charger, That Waddell, as not performing the part of 
the contract, cannot militate againſt Robert Hyſlop his aſſignee the charger, 
who is not obliged to perform the cedent's part of the contract, neither is 
the obligement of paying of the money conditional upon the delivery of the 
victual, but both obligations are pure and ſimple. It was anſwered for the 
ſuſpender, That, albeit an aſſignee to an article of a contract, is not obliged 
to perform a cedent's part in moſt cafes, yet where the cedent's part is not 
only the motive or cauſe of contracting, but particularly is the mark for 
which the ſum charged for is the price, it is equivalent to a condition, and 
the charger ſhould not have therewith aflignation, 'till he had known the 
victnal was delivered. The Commiſſioners repelled the reaſon, and found, 
that no mutual contract, except the mutual obligations were conditional, 
would bear; but an aſſignee may charge for the one, tho* the other be not 


performed. 
| Brown, Clerk. 


| December 26. I 657. 


"The Laird of CLACKMANNAN contra MONTEITH 
| Mcfienger. | xt > 


TJ IS Meſſenger having taken the Laird of Sauchy with caption, Clack- 
4 mannan, to get him free for a time, gave bond to the meſſenger to pro- 
duce him ſuch a day, and took back-bond from him, that if Sauchy were 
taken, by any other caption, before that day, Clackmannan ſhould be free, 
taking the meſſenger to the place where he was impriſoned : In which caſe 
the meſſenger obliged himſelf to deliver to Clackmannan his bond ; where- 
upon Clackmannan charges the meſſenger, who ſuſpends on this reaſon, that 
the bond was conditional, and the condition was not fulfilled. It was anſwer- 
ed for the charger, That he offered him to prove, that the condition was 
fulfilled, in fo far as, before the day that he was to produce Sauchy, he was 
taken by a caption, at the inſtance of one Galloway, which he intimated to 
e ſuſpender, and ſent his fervant with him to Stirling, where he was in the 
meſſenger's houſe, and ſhewed him there, conform to an inſtrument produced. 
It was anſwered for the ſuſpender, That the condition was not there- 
by fulfilled ; ſeeing Sauchy was in a private houſe, and not in pri- 
ſon. It was anſwered for the charger, That his being in cuſtody, in the 
hands of meſſengers by caption, made him a priſoner; and that it was alike 
for the ſuſpender ; ſeeing he might have there uſed his caption, as the char- 
ger proteſted he ſhould. The Commiſſioners repelled the reaſon, in reſpect 
of the anſwer. And it was farther aliedged by the ſuſpender, That the alled- 
geance was only probable /cripto vel juramento, at leaſt, by the execute cap- 
tion thereof, and by the ſuſpender's oath, ſeeing thereby his bond to deliver 
Sauchy was taken away, which could not be taken away by witneſſes. It 
was anſwered, that the writ was not here taken away by witneſſes, but by the 
back-bond, which was alſo writ, the condition whereof did not require 
writ ; but the charger offered the truth of his inſtantly, by the witneſſes 
inſerted, and other witneſſes, and could not be burdened to produce the cap- 
tion, not being his own; and for executions of captions, their uſe to be none, 
unleſs the parties were put in the tolbooth. The Commiſſioners found the 
alledgeance relevant to be proven by the caption, or the extract of the war- 


rant, or other famous witneſſes. 
| un. Clerk. 


Eodem 
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GREIR and her SPOUSE con Sir JOHN DALZIEL. 


IRIE R and her ſpouſe purſuing Sir John as ſuperior, to infeft her upon 

a compriſing, he debars her hutband with horning ; and fo ſhe not ha- 
ving concourle cannot purſue. It is anſwered, That the Huſband might be 
excluded, in things wherein ſhe had right jure mariti, yet in obliging in- 
feftment, his excluſion cannot debar the wife; ſeeing in that ſhe might 
have action againſt the huſband himſelf, The Commiſſioners repel- 
led the the alledgeance in reſpect of the reply, and found proceſs at the 
wife's inſtance. | 


— 


Eodem dic. 


The TENANTS of SPITTLE contra FOHN BROWN 
| | and FOHN CHRISTIE. 


HE Tenants having raiſed double poinding againſt the ſaid parties, claim- 

ing their mails and duties, John Brown's title is a contract, betwixt his 
umquhile father and mother, and the Laird of Urehill in November 1631, for 
ſecurity of L. 1000, whereupon they were infeft in an annualrent upon the 
28th June 1632, and the Liferenter and her ſon obtained decreet of poinding 
of the ground before the ſheriff of Stirling upon the ſecond of Auguſt 1655. 
James Chriſtie produceth his author's infeftment of an annualrent of 345 
merks out of theſe lands, dated the 12th March 1653, with the confirmation 
of the town of Stirling ſuperiors, dated 5th November 1653, and Laird 
Chriſtie's ſeiſin, with a decreet of poinding the ground at Gloreat's inſtance, 
dated 5th July 1654. It was alledged for Gloreat, That he ought to be 
preferred, becauſe he ſtands publickly infeft, and Brown's infeftment is only 
baſe. It is anſwered for Brown, That his infeftment is long prior; and he 
offers him to prove, That it was clad with poſſeſſion, by payment of the an- 


nualrent by the conſtituent thereof before Gloreat's infeftment. It is a2 


fwered for Chriſtie, That non relevat, ſeeing any payment made was only 
npon the perſonal obligement contained in Brown's contract, but was neither 


by the tenants or any legal ſentence upon the real right. The Commiſſio- | 
ners found the ailedgeance of poſſeſſion, and of payment of the annualrent 


by the heritors or tevants, relevant to prefer John Brown. 


Zodem die. 


Mr ALEXANDER HAMILTON Miniſter at DALME- 
NIE contra his PARISHIONERS. 


£ H HERE was an agreement between umquhile Mr John Dury, miniſter 

at Dalry, and his parithioners, for the quota and locality of his ſtipend 
to him and his ſucceſſors. This miniſter purſues the preſent heritors and 
poſſeſſors for their years duties. It is alledged for John Fairholm, 1m0, No 
proceſs, upon the agreement produced, becauſe it wants date and vitneſſes. 
2d, No proceſs, becauſe nothing is produced to inſtruct his title as miniſter, 


3/10, That not being a legal eſtabliſhment, by decreet of locality, cannot 
bind Mr John who is ſingular ſucceſſor to the Earl of Winton, and Lord 
Kingſtoun in their land. 470, It is not ſubſcribed by any heritor for the time, 
but only by one Heriot, in name of the Earl of Winton, which Earl was 


only liferenter, and Kingſton feuar. It is anſwered for the purſuer, I bat he 
| | refers 
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refers the knowledge of his being miniſter to the defenders oath. 24h, 
Condeſcends upon the date, which is left blank; and as for the witneſſes, be- 


ing many, ſubſcribing, they are ſufficient to ſtand for witneſſes each to 


other. To the third, The burdens of ſtipend, locality and valuation, may as 
effectually be done by contract. as decreet. 4%, He offered him to prove, 
that Mr John Fairholm hath homologate the agreement, in ſo far as he 
hath given in a deduction of the burden of the lands in his valuation. It is 
anſwered for the defender, That his craving deduction of his valuation, upon 
that ground, was only ad majorem fecuritatem, and will not infer an abſolute 
homologation. The Commiſſioners repelled the alledgeances, in reſpe& of 


the reply aforeſaid. 
Dounie, Clerk. 


December 29. 1657, 


Mr ROBERT BURNET contra JOHN FORBES of 
ASLONE,; the Laird of INNES cant ALEXANDER 


FORBES. 


n E N, having appriſed the Maſter of Forbes's eſtate, diſponed 
VL a part thereof in wadſet to Mr Robert Burnet, and, in warrandice thereof, 
other lands of his own, which he obliged him to make worth the annualrent of 
the money, as it then was; and thereafter diſponed another part of the 
eſtate to John Forbes of Aſlone. The appriſiug was led in the name of 
Doctor Johnſton, Caſkyben's uncle, who only was infeft, and the which 
compriſing being redeemed by conſignation of 12000 merks, which being 
conſigned in the hands of the clerk of the bills, Mr Robert Burnet got it up, 
-upon caution to make it forthcoming to all parties having intereſt, where- 
upon it was arreſted in Mr Rabert's hands, at the inſtance of the Laird of 
Jnnes and Alexander Forbes, for the ſums of money due to them by Caſky- 
ben, and thereupon Mr Robert raiſed a ſuſpenſion of double-pojinding, It 
was alledged for Iunes and Alexander Forbes, I hat they ought to be prefer- 
red, becauſe only they had arreſted, which is the only competent diligence 
againſt the ſums of money in queſtion; and as for the two wadfett rs, they - 
have done no diligence, nor can have no right to the money. 1 © the which 
it was anſwered, Tha this ſum being conſigned upon a redemption, heſe only 
can have right thereto who had right to the wadſet-lands, and were redeemed. _ 
And it was alledged for Mr Robert Buruet, '] hat he ought to be preferred to the 
other wadſetter Aſlone, in ſo far as was wanting of his warrandice-lands, becauſe. 
he having got the firſt poſſeſſion from Caſkyben, common author of his part of 
the wadſet- lands, with all right and title Caſły ben had thereto, and that fora ſum 
far exceeding the ſum of 12000 merks, for which the lands were appriſed and 
redeemable; that this muſt carry to him in effect Caſkybey's whole right of 
the compriſing; and Aflone having a poſterior right, can claim no part of 
the money, more than if Caſkyben had aſſigned the whole ſum of the com- 
priſing to Mr Robert, and had diſponed a part of the lands appriſed to 
Aflone ; in which caſe Aflone will get none of the money configned for 
redemption. It was anſwered for Aflone, That ſceing the money conſign- 
ed came in place of the lands appriſed, and redeemed thereby, and ſo be- 
longed to them who were redeemed, and who behoved to grant redemption 
and renunciation, that thereby, ſceing neither party had a particular aſſigna- 


tion to the ſum appriſed for, neither yet to the appriſiug, but fimply wadſet 


of the lands, communis juris, which diſpoſition did virtually carry Cafkybers 
right to the appriſing, ſeeing under diſpoßtion all right to the diſponer i diſ- 
poned virtually; yet it can only be extended and underitood to all theſe 
rights, in ſo far as they may relate to the land diſpoaed in wadſet; and 

| therefore 


B NO LFE ͤ f mw 


therefore the firſt wadſet can carry no more but the right of appriſing cor- 
reſpondent to the lands; and the right of the ſecond wadſet muſt carry the 
right of appriſing, in ſo far as may be extended to the lands in that wadſet : 
And albeit Mr Robert had wadſet the lands for a ſum exceeding the ſum in 
the appriſing; yet that could not be interprete as aſſignation to the whole 
ſums in the compriſing, neither could any ſuch aſſignation take effect, ſeeing 
there was infeſtment upon the compriſing in Dr Johnſton's perſon, which 
could not be conveyed, but by diſpoſition or infeftment ; but Mr Robert had 
otherways provided for his ſecurity and warrandice-lands. It was anſwered 
for Mr Robert, That albeit the firſt diſpoſition of a part of the lands appriſcd 
could not carry the whole right of the appriſing to ſtrengthen the ſame, yet 
where the diſpoſition was expreſsly for a ſum exceeding the whole ſum in 
the appriſing, behoved to be holden as the meaning of the party, and the ef— 
fect of the right, that the whole appriſing was conveyed in ſecurity thereof. 
The Commiſſioners preferred Mr Robert Burnet, as having the firſt diſpoſi- 
tion of the appriſed lands, for ſums exceeding the ſums appriſed, or uſed the 
firſt infeftment cum omni jure, to the other diſpoſition of another part of the 
lands, upon a poſterior infeftment. 


Eolem die. 


4LISONKELLO ra PATRICK HOME of 
the LA aud by E f. | 


N a ſpecial declarator it was found, That filyer rent that exceeded L. 100 
J for one term was probable pro ut de jure. : 
| | | Daunie, Clerk. 


| Eodem die. OT 
Lady BLACKINGTON contra ROBERT SCOOT 


HE Lady, as executrix to Sir William Scott her huſband, purſues the 
1 Earl of Roxburgh for payment of a bond of 5000 merks due to the 
defunct, and confirmed. It was alledged for Robert Scott the defunct's fon, 
That he is provided to this ſum by the bond of proviſion made by his father 
in favours of his ſons. It was anſwered for the executrix, That that proviſion 
aſſigned Robert, not to the bond of 5000 merks due by William Earl of 
Roxburgh, which was after the date of the bond of proviſion, but to 6900 
merks as a part of a bond of 7000 merks due by umquhile Robert Earl of 
Roxburgh. It was any/wered for Robert, That he offered him to prove, 
that this bond of 5000 merks was a renewed bond in part of the 7000 
merks; and that being the defunct his own note written upon the back of 
the bond of 7000 merks produced, acknowledging the bond of 5000 merks 
to be a part of fatisfaction given for a part of the 5000 merks. It was an- 
ſwered for the executrix, That that note was not ſubſcribed. It was 
anſwered for Robert, That though it was not ſubſcribed, yet offered to 
prove, that it was his father's hand-writ, and that the hand-writ was no- 
tum to all the hands, ſeeing his father was clerk of the Seſſion. The Com- 
miſſioners would not ſuſtain the unſubſcribed note, but ordained, before an- 
ſwer, the oath of the Earl of Roxburgh and his cautioners to be taken, 
whether the bond of 5000 merks was a part of the 7000 merks, or not. 
. | | December 
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| December —. 1657, 
MARY SHARP and Mr ROBERT WEIMS her Spouſe 
| contra Lord BURLEIGH. 


M Y Lord and ſeveral other Noblemen borrowed 20,000 merks from 

umquhile Doctor Sharp, for the public uſe, in azzo 1640, which the 
Doctor aſſigned to his wife; and my Lord having ſuſpended, as being a pu- 
blic debt, the letters were found orderly proceeded in ammo 1652, and the 
Having transferred the ſame to her daughters, my Lord granted to them a 
new bond, and infeftment of annualrent in ſecurity thereof, and, for a part 
of the annualrents, granted bonds of 2400 merks; which, with the principal 
bond, being ſuſpended, it was alledzed for my Lord, That by an order of my 
Lord Protector, and his council in anno 1655, upon the petition of the Lord 
Balmerino and others, it was referred to the council of Scotland, to take con- 
ſideration of all debts contracted for the public in ao 1641, and precceding, 
and in the mean time all legal execution upon theſe bonds, or any real bonds 
granted for them, or appriſing or ſecurities therefor, ſhould ceaſe ; and there- 
fore theſe bonds, being renewed bonds for Doctor Sharp's bonds granted for 
the public uſe, execution thereupon, and the poinding of the ground upon the 
infeftment, and ſecurity thereof, ſhould ceaſe till the council do determine. 
It was alledzed, i mo, That, by the decreet againſt my Lord in ammo 1652, the 
firſt bond was not made public, but private debt. 2do, My Lord had uſed no 
diligence that the council might determine. 370, By the act of parlia- 
ment called the Petitioners, and the act reſciſſory, this nation is to be go- 
verned by its own laws only, and all acts and ordinances are reſcinded. 
4to, My Lord had paſſed from the benefit of that act, in ſo far as 
he had, not only paid annualrent for the ſame, but, by his ſeveral miſ- 
ſives produced, had acknowledged the debt, and promiſed to do all 
that was in his power for ſatisfaction, and offered his lands, bonds 
and perſon; and the bonds of 2400 merks were granted after that 
act. It was anſwered for my Lord Burleigh, That it was notour, that 
Doctor Sharp's bond was a public debt, and he had received annualrents 
from the public, and the decreet in 47r0 1652 proceeded not upon that 
bond that was for the public; but now this act fiſting, execution was ſuper- 
venient, and there was no obligation lying upon him to move the council; 
and for the late act of parliament, they merit not the order which is only 
a ſuperſedere of execution for an interim, which may be well granted by 
the Protector and his council; and as to his miſſive, and the late bonds after, 
the act is general, and comprehends all ſecurities for the public debts. The 
Commiſſioners found the letters orderly proceeded for the two bonds after the 
act, and in reſpect of my Lord's miſſive offering land, decerned in poinding 


of the ground, and ſuperſeded to give anſwer in the reſt for a time. 
| Brown, Clerk. 


| Eodem die. 
ROBERT HYSLOP contra Y ON BROWN. 


| 1 * IS diſpute being agitate the 2 5th December inſtant, John Brown the 
ſuſpender, being ordained to be farther heard, alledged, That the letters 
ought to be ſuſpended for 300 merks, contained in this contract, becauſe 
not only it was the price of the victual obliged to be delivered, but likewiſe 


the aſſignation was made to the cedent's own ſon-in-law, and no mention 
| made 


r zZS 


made of it this 29 years, there being ſeveral actions and bargains betwixt the 
parties; and they inſtance the cauſe of a tack by contract, the duty being 
aſſigned, his reaſon would be relevant againſt the aſſignee, that no duty 
ought to be paid, becauſe the tackſman was never put in poſſeſſion; and if 
this were ſuſtained, it would mar all commerce, if parties were decerned to 
pay the price, before they get their ware, It was anſwered for the charger, 
That the obligation in the contract was not conditional upon delivery of the 
victual, but pure, and for the circumſtances now alledged, they were not re- 
levant to alter the caſe; and as for the duty aſſigned for a tack, it merits 
not, becaule the tack-duty is not pure; it merits for the uſe and fruits of the 
ground, aad has therefore that condition implied, that the tackſman muſt 
have the ule and fruits of the thing locat, which he is to pay the maſter ; 
but it is not fo in buying and ſelling: And as for the inconveniency, it 
would be far greater on the other hand, if jure obligationis, in mutual con- 
tracts, could take no effect in the perſon of aſſignees, unleſs they firſt in- 
ſtruct the cedent's part performed, and would annul compriſings led or to be 
led thereupon. The Commiſſioners adhered to their former interlocutor, 
and found the letters orderly proceeded. 


Evydem die. 


JOHN MURRAY of KTRKHOUSE contra the Earl of 
|  T'RAQU AIR. 

IOnw Murray, as tutor-dative to umquhile Gavin MCaill miniſter at 
J Traquair, having obtained decreet againſt the Earl for the reſt of his 

ipend for the year 1634, and proceeding conform to a fitted accompt, and 
for reſts for years ſubſequent till the miniſters death, and for the time after 
his death. The Earl ſuſpended, and raiſed reduction on theſe reaſons, 
That albeit he was compearing in the decreet, and a time taken to produce 
him; yet the ſame circumduced without any other diſpute ; yet his advocate 
declared upon oath, that he was fraudulenty informed, in the Karts abſence 
in England, that he ſhould not oppoſe the decreet; and therefore craved 
only to be reponed to ſuch defences as would be inſtructed in writ, and 
were in jure, Viz, the letters muſt be ſuſpended for a time, becauſe it was 
not in bonts defuncti, and cannot belong to his executor, but only to his wife 
and bairns, proprio nomine. 240, He craved allowance for tickets, extending 
to I000 merks granted by the minifter in part of payment of his ſtipend 
after the fitted accompt. 310, The miniſter, by his teſtament, had left a 
2 legacy of 1000 merks, due by the Earl to the poor of the kirk at 

raquair, and was acknowledged by the preſent miniſter's letter. It was an- 
{wered for the charger, That he opponed his decreet foro contradidorio, 
which ought not to be looked upon the declaration of an advocate, ſpecial- 
ly ſeeing there were thought in the matters for which he craved to be re- 
poned ; for as to the time, it hath been found both conformable and liable 
to the defun&'s debt; and the ſuſpender hath no intereſt as to the tickets 
produced; they meet, ſeeing the debt is not for the whole ſtipend after the 
accompt, but for a part thereof, as the miniſter gave it up in teſtament 
and as to the ſecurity granted for in the legacy, howbeit it be a ſpecial le- 
gacy, yet the executor is liable in the legacy, and it is proper to him to lift the 
lame, and to employ it according to the will of the defunct. And therefore 
the alledgeance is not relevant, unleſs the Earl had ſecured the fon and re- 
covered the miniſter; neither is yet ſecurity given, becauſe the miniſter's 
ſelters bears to the Lord Lintoun, who is in fee of the teſtament, ſhould have 
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ſubſcribed the ſecurity, and have not. The Commiſſioners repelled the rea- 
ſon anent the time, the charger finding caution to warrant the ſuſpender at 


all hands having intereſt; and as for the tickets, ordained compt and rec- 


koning of the whole ſtipend {ſince the fitted accompt, and that it might 
appear whether the reſt given up to the miniſter were right, and did allow 
all theſe tickets; and for the legacy, found all the letters orderly proceeded, 
ay and while the Earl ſecured the ſame, and repeated diſcharge to the ex- 


ecutor. 
Downie, Clerk. 


| Eodem die. | 
'Sir ROBERT HEPBURN contra Sir GEORGE MONR O. 


TA E faid Sir Robert, having arreſted the farms of Major-General Mon- 

1 ro's lands, intromitted with by Sir George Monro, purſues for making 
the ſame forthcoming for payment of a debt due by the General. to the pur- 
ſuer ; and referred the ſame to Sir George's oath, who gave a qualified oath, 
bearing, that any intromiſſion he had was in ſatisfaction of greater ſums due 
by the General. It was alledged for the purſuer, That the quality ought to 
be delete, and the defender ought to depone /implicirer, becauſe the quality 
was a defence, and did not condeſcend what the debt due to the depo- 
nent was, and by what ſecurity, nor by what power and warrant he intro- 
mitted, or what were the quantities. It was anſTeered for the defender, 
That the quality was very proper; and if the purſuer would not accept of 
that oath, he might reſile from it, and prove otherwiſe. The Commillioners 
ordained Sir George's oath to be taken upon the qualified oath, and inter- 
rogators to be given in by the purſuer anent the quantity and way of intro- 
miſſion, and the debt due to the deponent; and that they would take conſi- 


deration of the quality, as they. ſhould find cauſe after the oath. 
OE | Brown, Clerk. 


January 1. 1658. 
CUNINGHAM cwomra Lord DAL HOUSITE and L. RAMSAY. 


Tr E umquhile Counteſs of Dalhouſie, having borrowed a ſum of 
1 money from this:Cuningham, he purſued her huſband as he who in- 
truſted her with his affairs in his abſence, during which time the ſum was 
borrowed and homologate by my Lord as his own debt, by payment of a 
part thereof, which was found relevant of conſent. But it was alledged for 
the Lord Ramſay, who was conveened as intromitter with his mother's goods, 
That albeit the ſum might affect his father jure mariti, yet it being granted 
by a wife clad with a huſband, as to her, or any repreſenting her, it was 
null. It was anſwered for the purſuer, That the ſum being borrowed 
in abſence of the huſband, and received by the wife, and converted to her 
uſe, the wife was obliged, and had executor, and all repreſenting her. The 
Commiſſioners found the alledgeance relevant for my Lord Ramſay, and af- 

Joilzied him. B27 55 
Donny, Clerk. 


Eodem 


E NG LI H 
| | Eodem ate. 


Mr FOHN STEWAR 7 Miniſter contra the Tenants of C R A. 
| MO ND. 


* an action, at the miniſter's inſtance, for proving the quantities of his 


ſtipend, they produced a diligence; againſt which he alledged, That the 
execution was falſe, and offered to be improven. The Commiſſioners ſuſ- 


tained the diligence, and reſerved his action as accords. 
: Dounie, Clerk. 


Janis ary 2. 1658. 


Mr JAMES CHULVEINS and SK RO GIE his wife cb ure 
ARTHUR SMITH. 


# © HE ſaid Mr James and his ſpouſe, purſues the ſaid Arthur Smith, as 
behaving himſelf as heir to his father, by intromiſſion with his heir- 


| ſhip-moveables, and intromitter with his moveable gear. It was alledged for 


the defender, Abſolvitor from theſe two paſſive titles; becauſe his father at 
his deceaſe had no moveables, ſeeing he died rebel, and his eſcheat was 
| gifted to Mr Roger Mowat, and thereupon both general and ſpecial decla- 
rator obtained, It was anſwered for the purſuer, That the defence ought to 
to be repelled, becauſe he offered him to prove, that the rebel, notwith- 
ſtanding the gift, and theſe declarators, continued in poſſeſſion till his death ; 
and therefore, by act of parliament, the gift is preſumed ſimulate to the 
rebel, as to the rebels behoof, and ſo null. It was anſwered for the defen- 
der, That the dato or gift was fo preſumed ſimulate, yet, hoc ipſo, that his 
father was rebel, the goods belonged to the fiſk, to whom he was comptable, 
and not both be liable for them to the fiſk and his father's creditors, much 
leſs could he be thereby liable for all his father's debt. The Commiſſioners 
ſuſtained the defence to make the defender liable, only for the avail of 


his intromiſſions, and to purge the univerſality of theſe paſſive titles. 
Dounie, Clerk. 


| ; Endem die. 
BRYSON contra ALEXANDER. 


; fp an action, Andrew Bryſon againſt Alexander, found, that where a 
decreet or bond is turned to a libel, that the cautioner or atteſtor is free 
in the ſuſpenſion, though the letters be found orderly proceeded. 


5 Januar) 3. 1658. 
FORREST . IL ESETES 


r being bound by contract of marriage, to pay to Leſlies 12,000 

merks, in tocher with his daughter, is conveened for payment of it. And 
alledges the contract is but a minute, and ſubſcribed only by one notary, the 
ſum being above L. 100, and wanting a donation propter nuptias, to his 
daughter, it can be no ground of a purſuit againſt him. Replied, In a 


contract of marriage, one notary's ſubſcription is enough, there being no 


law againſt it, and ſundry practiques were alledged for it; and though there 
was nothing provided to his daughter in compenſationem dotis, yet it mult 
tie forall that, nam ſibi impuiet: Yea, in the contract he has diſpenſed with it, 
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and with all other defects whatſomever. Duplied, A notary cannot tie one 
for a ſum, exceeding in L. 100 Scots, and that the diſpeuſatory clauſe in the 


contract could tie, being only ſubſcribed by one notary, as faid is. The 


Judges ſuſtained proceſs on the minute, and decerned the defender to pay 
to the purſuer, employing the ſum to himſelf and his wife, and the longeſt 


liver of them two, and the bairns of the marriage. 


AR. Sinclair. | Alt. Gilmour. ? | 
It was alſo alledged in this proceſs, the huſband ſtruck her, and hungred 
her. | | 


January 5. 1658. 


MARGARET STIRLING contra the Laird of 
GLORAT. | 


ARGARET ST1RLING purſues the Laird of Glorat for payment of a 
A aſum of money, he excepts upon compenſation of a liquid ſum. It 
was anſwered for the purſuer, That the alledgeance of compenſation was 
not relevent, unleſs, according to the act of parliament, it be inſtantly veri- 
fied. It is anſwered for the defender, That albeit the tenor of the act of 
rliament, yet in ordinary actions a ſhort time is granted. The Commiſ- 
ſioners ſuſtained the defence of compenſation, and granted a ſhort time. 
1 | Downie, Clerk. 
BROWN coura B AI L LIE. 


Row, upon a debt owing by Baillie, having arreſted all Baillie's mo- 
veable goods in Baillie's own hand, purſues Baillie for making the 
arreſted goods forthcoming. It is anſwered for the defender, No proceſs, 


| becauſe the arreſtment is only general of the debtor's whole goods, which 


ought to have been ſpecial, and the goods ought to have been under the 


meſſenger's hand, or view of the arreſtment. 24, Moveable goods, tho? 


they may be arreſted to the effect, that thereafter they may be poinded ; yet 
they cannot purſue to make them forthcoming in payment of the debt, 
becauſe they are not liquid; and therefore, can only be liquidable, by the 
poinding and appriſing thereof. 3:70, No ſuch purſuit was ever ſuſtained, to 
arreſt a man's whole goods in his own hands, but the purſuer may follow an 
ordinary courſe, either by poinding or a decreet of payment. It is anſwered 
for the purſuer, to the firſt, That there is no neceſſity of the meſſenger ar- 
reſting particularly, or having them under his view more than ſums of money, 
and he oppones his condeſcendence given in, both expreſſing the particulars 
and prices; and therefore, though he might poind, yet there is nothing to 
exclude him to uſe this way, competent to purſue his debtor to make the 
goods arreſted in his own hands forthcoming at the prices. Likeas, he 

all prove the true prices thereof, ſpecially ſeeing there is no party com- 
peting with him, but his own debtors. The Commiſſioners ſuſtained the 


ſummons. | 
| | Downie, Clerk. 


Eodem die. 


E . G LI T ‚ 
TOY Eodem die. 
FERGUSSON and his Spouſe contra. CREDITORS. 


WI. LIaM FERGUSSON, and Janet his ſpouſe, purſues their creditors for 


obtaining liberation ſuper ceſſione bonorum, wherein both the man and 


the wife offer diſpoſition of their goods. It is alledged for the defenders, 


againſt the huſband, Abſolvitor, becauſe his inſtructing, by a teſtificate of 


the magiſtrates, where he alledgeth himſelf to be incarcerated, that he did 
only come in fraudulently into the tolbooth to ſee his wife, and did cauſe take 
inſtruments that he was in the tolbooth, but was never put in by them. 
In reſpect whereof, the Commiſſioners aſloilzied ; and as for the wife, it 
being alledged for her, That ſhe being a wife, could not be incarcerated. It 
was anſwered, That ſhe was præpoſita negotiis; it was that that bound, not 
herſelf, but her huſband ; and that however, ſhe could not be incarcerated 
being, a wife. The Commiſſioners found, that there was nothing libelled 
upon this ground in this proceſs, but only ſuper cęſſionem; and therefore 


gave no anſwer, but declared, that, upon a bill of ſuſpenſion, they would. 


without caution or conſignation, give warrant to ſuſpend, relax and ſet at 
liberty. bi | | 
Balfour, Clerk. 


Eodem die. 


Tenant of Sir A MES HOME comra LT EL L of 
CAS SIN DIN E. : 


LI E LL of Caſſindine, as aſſignee by Sir George Home, to a year's duty 
of Sir James's tenant, having charged the tenant at his dwelling-houſe, 

inded him; the tenant now purſues ſpuilzie. It is alledged for the defen- 
der, Abſolvitor, in reſpect of the lawful poinding produced. It is objefed 
againſt the an fu ſt, becauſe by the poinding and the purſuer's tack, 
which is the ground of his tack, it is clear, that the poinding was before 


the time of payment. The Commiſſioners repelled the defence, in reſpect of 


the reply. | 
5 Zodem die. 
E ING contra Sir CHARLES ARESKINE. 


EN having purſued reduction contra Sir Charles, and he having taken 


a time to produce ſimply without reſervation, and the act being called, 


the purſuer craved certification contra non producta. It was alledged for the 


defender, No certification for any of the writs called for, becauſe there was 
no reaſon libelled againſt him: It was anſwered for the purſuer, That he 
opponed the ſtate of the proceſs, wherein there is an act for production with- 
out any reſervation, and this being competent before the act, he is not now 


holden to diſpute the ſame. The Commiſſioners ordained the time to be 


diſputed. 
January 6. 1658. 
Mr FOHN BOIG, contra the PRESBYTERY. 


R Jonn Bots, depoſed from his miniftry at Kirkliſton, making ad- 
dreſs to the preſbytery, they, by their act, by the entry of his ſucceſſor, 
| Fr -: promiſed 
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promiſed to ſecure him of L. 80 yearly, during his lifetime, out of his ſuc- 
ceſſor*s ſtipend, and to give him L. 20 yearly farther ; whereupon, he having 
obtained decreet againſt his ſucceilor, and preſbytery in abſence, it was 
alledged formerly. for Mr Robert Hall his ſucceſſor, That he could be liable 
to no part of the L. 80, becauſe the time of the act he was not admitted 
miniſter, nor was not of the ſederunt, nor did not conſent ; and that, without 
his conſent, the preſbytery could not burden his ſtipend or himſelf ; which 
was found relevant, and. thereupon the letters ſuſpended as to him. Now, 
moſt of the remanent preſbytery ſuſpended upon tliis reaſon, That this being 
but an act of the preſbytery, cannot iufer a burden or obligement upon their 
ſucceſſors, and moſt of the ſuſpenders were then miniſters; the act can 
_ oblige none who were not preſent and conſenting ; becauſe, matters being 
carried in preſbytery by plurality, they have no power as a preſbytery, to 
oblige or burden any of their members for ſums of money; and therefore, 
uuleſs it were alledged, I hat the particular ſuſpenders did vote affirmative, and 
conſent, the act cannot bind them. 3io, The act being but an extract 
under the hand of the moderator and cler k, cannot prove the ſum of L. 100 
yearly, unleſs ſubſcribed by the preſbytery, as neither will an act of the court 
of a borough, and the borough and perſons therein. The Commiſſioners 
found the act only to bind the miniſters that were preſent and conſenting, and 
their conſent to be proven by their oaths, and thereby to be liable for the 
proportinable parts, with their remanent brethren then preſent : And it being 
queſtioned, Whether the act expreſſing brethren, could comprehend the 
ruling elders in the ſederunt, it was thought it did; but the interlocutor was 
holden generally againſt the brethren proportionally. 
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Brown, Clerk. 
| x | Ecdem die. 
MARY ELPHINGSTON contra TENANTS. 


Mi ELPHINGSTON, by her contract of marriage to Peter Johnſton, 
& being provided to the liferent of all he ſhould conqueſt, with this 
proviſion, that if ſhe ſurvived, and that there were bairns one or more not 
provided ſufficiently for their maintenance and education, that ſhe ſhould 
renounce the half of the conqueſt in their favours; whereupon {he purſued | 
the tenants of the conqueſt-tenements for mails and duties. It was arſwercd, | 
No procels, becauſe the purſuer was not -infeft, and had no real right upon | 
her naked contract. 2d, Her huſband's heir, who was fiar, was not called 
3010, It was not yet declared, that theſe lands were 8 during the 
marriage. It was anſwered for the purſuer, imo, That a liferent being but 
a ſervitude, may be fo conſtitute by a contract of marriage, That albeit, it 
would not exclude a ſingular ſucceſſor ; yet the heir of the contract, who 
was obliged to grant infeftment, could never object the want thereof. 249, 
No neceſſity to call the heir, becauſe, as being the fame perſon in law with 
N the defunct, he was the purſuer's author. 31, There needed no pre- 
Wo; ceeding declarator to pay what Was conqueſt, that being a part of the libel, 
1 that this land was conqueſt, which the purſuer offered to prove. The 
| Commiſſioners "ſuſtained proceſs. And it was now farther a/ledged, That 
the heir behoved to be purſued for the one half of the duties of the con- 
þ# veſt-lands, b<cauſe the purſuer her mother liferented all; and the con- 
Þ dition was extant, that her father left -not ſufficient maintenance for her 
=o entertainment and education. It was anſwered, That the education did 
_—_— not exiſt, becauſe the purſuer offered to prove, that the d-tunct left the half 
| of a tenement unliferented, which was worth L. 60 fer aumm ; and albeit, 
| | it 
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it was burnt, yet it was extant the time of the defun@'s death; and that the 
heir had the ſtock of ſeveral ſums of money and ſome moveable-goods. 


Likeas, the mother offered to entertain and educate her in her own family. 
It was anſwered for the heir, That the would accept no ſuch offer, but craved 
the half of the conqueſt ; ſeeing the condition was exiſtant, becauſe 
L. 60 was not a ſufficient maintenance for the only daughter of a Bailie of 
- Glaſgow, and for the executry, it was exhauſted; and it was unreaſonable 


that the heir ſhould exhauſt principal ſums. The Commiſſioners found the 


condition to exiſt, and therefore preferred the heirs as to the half. 
: 2 ä | Deunie, Clerk. 


te 15 EY Eodem die. 
HOME contra MARGARET ANDRE ,. 


MavniLr Patrick Home of the Law, having granted a bond of ooo merks 

to umquhile Samuel Calder, and the ſaid Margaret Andrew his ſpouſe, 
and the longeſt liver of them two, and their heirs; the ſaid Margaret, after 
her huſband's deceaſe, purſued for the annualrent, and obtained decreet ; 
which being ſuſpended, another Home became cautioner; and the letters 


being found orderly proceeded, the cautioner raiſeth reduction of both on 
this reaſon, That the ſaid Margaret Andrew could have no liferent, becauſe _ 
her huſband and ſhe had uplifted the ſum, and both had granted diſcharge _ 
produced. It was anſwered for the ſaid Margaret, That ſhe opponed the 


{aid two decreets in foro contradictorio. It was replied, That theſe decreets, 
not being againſt this purſuer, but againſt the principal, for whom he be- 
came cautioner, could not exclude him. 2d, Even in the firſt decreet, it 
being then alledged and inſtructed, that the huſband had lived and diſchar- 
ged the ſum ; the ſame was found relevant, in reſpect of the clauſe, where- 
by it was payable to the huſband and wife and longeſt liver: but upon a bill 
given in for the ſaid Margaret, a day after the ſeſſion, the letters raiſed 
were found orderly proceeded; and therefore the firſt defence was yet com- 
petent to the defenders, who were neither competent, nor called, mach more 
when he produged not only the huſband's, but alſo the ſaid Margaret her 
_ diſcharge. The Commiſſioners found the reaſon relevant; yet repelled 
= _ in reſpect of an exception of improbation of the diſcharges pro- 
uced, | 


Fodem die. 
CLERK contra E . | 


8 IR John Smith being debtor to James Elleis factor in a ſum of money 
for arms, and likeways he and the other Commiſſioners that went to 
Holland, being debtor to James, the remanent factor at Camphire, for to, ooo 
guilders. John Clerk for 7000 guilders, owing to him by James Elles, ar- 
reſted all ſums due to him by Sir John Smith; and thereafter, in a fitted 
accompt betwixt Sir John and James Elleis, wherein the balance was equal 
and ſubſcribed by Jaines Elteis in the diſcharge, Sir John was appointed to 
pay ſohn Clerk; whereupon he made an abſolute promiſe to pay him; but, 


before payment or ſecurity, the factor granted aſſignation to Mr James El- 


leis of the ſum - contained in the accompt, and to James Elleis of his 
payment of the bond of the gilders; there being a competition between 
John Clerk and Mr james Elleis for the ſum in the compt. It was auſwer- 
ed for John Clerk, That he ought to be preferred, becauſe, before Mr 
James Elleis's aſſignation or intimation by the fitted accompt, James El- 
leis was denuded, and right was acquired to John Clerk by the ar- 
ticle of the diſcharge ordawing Sir John to pay him; and by — 
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of the equal balance of accompt, which, amongſt merchants, was equiva- 
| :Jent to a diſcharge. It was anſwered for Mr James Ellies, That the article 
| of the diſcharge was only a mandate or order, which was revokable, and 
'' was revoked by Mr James's aſſignation, before payment made, or ſurety 
I | made by Sir John. It was anſwered guts ag; Clerk, That he opponed the 
7 accompt, which was not a revokable mandate, but was, in effect, a diſcharge, 
and delegation, conſtituting Sir John debtor to John Clerk: Though it 
| were a mandate, yet it behoved to have been alledged to be revoked by the 
| aſſignation re integra, which would be, becauſe Sir John Smith had given an 
abſolute promiſe before the intimation. The Commiſſioners, before anſwer, 
ordained Sir John and John Clerk's oaths to be taken ex officio, Whether 
there was an abſolute promiſe before; and that after the intimation the ſum 
was ſatisfied by Sir John, at leaſt ſecurity granted for it. The Commiſſion- 
ers, after adviſing the oaths ex eſſicio, found that the ſum could not be ad- 
mitted to prove the abſolvitor's promiſe againſt Mr James Elleis, but only Mr 
ames's oath or writ ; and, by the opinion of merchants, found that the 
ſubſcribing of the bond or compt was no diſcharge, but the order was till re- 
yokable, before it was accepted by John Clerk, and James Elleis's bond re- 
tired there for John Clerk. Mr James Ellcis was preferred unto the ac- 
-compt, whereupon John Clefk returns unto the arreſtment of the gilders ; 
and alledges he muſt be preferred to James Elleis, becauſe his ar- 
reſtment is long before Patrick Elleis's aſſignation, whereupon he had 
obtained decreet. It was anſwered for Patrick Elleis, That John 
Clerk could never compt with him; becauſe he and Sir John Smith, 
by their oaths ex officio, acknowledged John Clerk's ſum to be ſatisfied. 
It was anſwered for John Clerk, Non relevar, unleſs they would alledge ſatiſ- 
fied by James Ellies the debtor, by the oaths only proved ſatisfied by Sir John 
Smith, and who had taken aſſignation thereto ; and now ſeeing Mr James 
Elleis was preferred to the ſum in the accompt, there was nothing to hinder 
him to return upon the gilders due to his debtors, upon his prior arreſtment. 
The Commiſſioners preferred John Clerk, in the firſt place, and Patrick 
Elleis in the ſecond. | 


Dounie, Clerk · 


January 7. 1658. 
GEORGE MORISON contra the TENANTS of ELSICK. 


EorGeE MoR15$o0Nn. Provoſt of Aberdeen having appriſed the lands of 
| Elſick from umquhile Bannerman of Elſick, and being inteft therein, 
purſues the tenants tor mails and duties. It is alledged for the the defenders, 
Abſotvitor, becauſe they are tenants by payment of mails and duties to Ban- 
nerman, now of Elſick, their Maſter, who ſtands infeft in the poſſethoa, long 
before the purſuer's infeftment upon his appriſing ; and any right competent 
by the appriſing, can only be of ſuch right as was in the perſon of umqu- 
chile Bannerman, from whom he compriſed, which was only his liferent, this 
Elfick being infeft in the fee long before, and which liferent s now extinct 
before the years libelled, by umquhile Elſick's death. It is anſwered for the 
purſuer, That the defence ought to be repelled ; becauſe this Elſick's in- 
feftment, whereupon it is founded, is granted by his father, after contracting 
of this purſuzr's debt; whereupon he compriſed, and thereby this Elfick is 
debtor, as ſucceſſor lucrativo to the purſuer, and ſo he can never be heard 
to pretend his right in the prior's prejudice. It was anſwered for the de- 
fender, That though by his infeftment he were Jucrative ſucceſſor, and 

| On thereby 
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thereby obliged to pay the debt ; yet that being a perſonal obligement could 


not come in here to extend the right of a liferent, which was only. compri- 
ſed, farther than its own nature, 'the right of fee not being in that per- 
fon; and it was not alike as if the purſuer had an ivfeftment or diſpoſition 
containing warrandice, in which caſe the warrandice might exclude the 
lucrative ſucceſſor of the diſponer ; but in this appriſing there is no warrandice, 
nor any thing to be appriſed but a liferent, which is extinct. The Commiſſi- 
oners found the defence relevant, notwithſtanding of the reply, but prejudice 


of that, or any other title paſſi ve, or reaſon of reduction, as accords. 
5 | 9 Dounie, Clerk. 


Eodem die. 
JEAN BET NE contra HENRY COU PAR. 


JEan BrYNE being poſſeſſor of a room, wherein ſhe and her umquhile 
nuſband had a tack, belonging to the Lord Balvaird, who, being out of the 
country, had conſtituted Mr John Barclay commiſſioner and factor in all 
his affairs; and by contract betwixt the ſaid Mr William and Jean her conſent 
on the one part, and Henry Cowpar on the part, that room was ſet to Hen- 
ry for nineteen years, reſerving to Jean certain houſes and acres thereof, and 
ſome coals and poultry yearly, and Mr William was obliged to procure the 
Lord Balvaird's ratification or renunciation of the tack ; whereupon Jean 
charges Heury Cowpar for her part of the duties, and Mr William to full- 
fil his obligement: And they ſuſpending, it was alledged for Henry Cowpar, 


That he could not be liable for theſe duties, becauſe he h#th renounced his 


tack to the Lord Balvaird, with whoſe commiſſion he had only tranſacted. 
It was anſwered for the charger, That Henry Cowpar could not renounce 
the tack, wherein there was articles in her favours, without her conſent, to 
her prejudice ; and that regiſtration and horning was competent to her upon 
that contract, for the articles therein produced in her favours, herſelf being a 
conſenter. The Commiſſioners repelled the reaſons, and found the letters or- 
derly proceeded againſt both. | 


January 8. 1658. 
ALEXANDERS. 


ANDREW BRYSON contra 


NDpREW BRYSON purſues Alexanders, as they who atteſted the 
cautioner found to him by Melroſe, and declared they ſhould make him 
ſuthcient ; upon which ſuſpenſion he had obtained decreet, whereby the cau- 
tioner was liable; and he being altogether inſufficient, as having made ceſſio- 
nem bonorum, before the atteſtation, the atteſtors ought to be decerned to pay 
the ſum for which he was cautioner. It was anſwered, No proceſs, be- 
cauſe the atteſtation, as it is libelled, at moſt, can only make them liable 
ſubſidiary, after the cautioner in the ſuſpenfion is diſcuſſed and found inſuf- 
ficient. It is anſwered for the purſuer, That he produceth the cautioner 
ceſſio bonorum, after which he can have no goods; and ſo needs no farther 
diſcuſſing. It was farther alledged for the defenders, Al ſolvitor, becauſe, in the 
diſcuſſing of the ſuſpenſion, the purſuer's decreet was turned into a libel ; 
whereupon there is no decreet of ſuſpenſion finding the letters orderly pro- 
ceeded; but a decreet as in an ordinary action, whereby the cautioner is 
liberate, ulto magis, the atteſtors. It was anſeuer d for the purſuer, Non rele- 
vat, unleſs they will alledge the decreet was reduced, and that the interlocu- 
tor had-borne-expreſsly the decreet to be turned into a libel, and the cautioner 
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liberate. The Commiſſioners found the ſecond defence relevant and proven, 
and therefore aſſoilzied; for though that the turning of the decreet into a li- 
bel behoved to be upon a defect in it with rigour, which would reduce it ſim- 
ply; yet it was favour to him, to prevent the maltiplicity of proceſſes, to 


ſuſtain it as a libel. 
Balfour, Clerk. 


Eodem ate. 


TURNBULLof MIM K II contra the Laird 1 
KERSTON, - 


l of Mimkie purſues the Laird of Mackerſton for adjudication, 
having obtained decreet, cngnitionis cauſa, againſt him before. In 
which proceſs compearance is made for Pendance M<Dougal, and other of 
Mackerſton's creditors,” who alledged abſolvitor, becauſe ſhe offered to prove 
that the ſum, whereon the adjudication was craved, was paid. It is anſwered, 
Not competent, hog loco, to delay the purſuer in his legal diligence, which is 
as ſummar as a compriſing, and whereby he may be fruſtrate by their adju- 
dications in the mean time; but he was content that that exception ſhould 
be declared to be competent in all competitions, or other proceſs upon adjudi- 
cations, or infeftments to follow thereupon ; whereby the other party coul 
ſuſtain no prejudice. The Commiſſioners As mar the nets in reſpect 0 


the reply, and declared as aforeſaid. 
Brown, Clerk. 


Eodem die. 
ALEXANDER FORRESTER contra LESIENS. 


LEXANDER FORRESTER purſues Leſiens his zoodfather for payment 

of his tocker, contained in a minute of contract of marriage. It was 

ulledged for the defender, That that minute was only ſubſcribed by a notary, 
and ſo was null. 2do, That it was imperfect, and behoved firſt to be ex- 
tended ; and that it contained no proviſion to the wife. 3:i0, That the huſ- 

band. had put away his wife, who concurred with the father, and was willing 
to aliment her upon this tocher. It was anſwered for the purſuer, To the 
firſt, Albeit there was but one notary, yet the writ was valid; ſeeing the 
marriage followed. To the ſecond, It was no way relevant; and though 
there was no proviſion to the wife, yet ſhe had her proviſion in law. And 
to the third, Non relevat, to exclude payment of the tocher; but if the wife 
purſue for alimeut, ſhe ſhall have an anſwer, The Commiſſioners repelled 

the 8 in reſpect of the reply. 


January 9. 1658. 
SELRIG contra the Earl of RO ABU RG H. 


oE LRIG purſues the Earl of Roxburgh for 22,000 vilders, contained in 

the Earl's bond in anno 1652, and the Earl's declaration, upon his oath, 
that he ſhould never make oppoſition to the payment thereof. It was an- 
fwered for the Earl, That the purſuer was ſoliciter for the EarPs regiment in 
Holland, and taking opportunity of the Earl being in Holland in anno 1652, 
when, upon occaſion of the war with England, the Earl's regiment was taken 
from him, and he in hazard to be made priſoner, this purſuer preſented to him 
an accompt, containing moſt exorbitant and unlawful annual, for which he 
was 


r ole" 


was neceſſitate to give this bond and declaration, and durſt not queſtion the 


ſame; but he hath now reduction and improbation depending thereof, 
which is prejudicial. 240, By the bond itſelf, the Earl's treatments and or- 
ders for his pay are hypothecate to the purſuer as his ſoliciter for this ſum, 
by virtue whereof the defender offers him to prove, that the purſuer is paid 
by the States of Holland, and craves, that the ſaid treatments may be pro- 
duced, and compt and reckoning thereupon... It is anſwered for the pur- 
ſuer, No ſuch reduction or improbation produced. 2do, For the payment, 
it is only relevant ſcripto vel juramento. Ztio, It is not competent, becauſe 
the declaration is never to oppole the payment of the ſums. It was anſwered 
for the defender, That the declaration cannot be reſpected, becauſe it is 
but the atteſt of a notary having but the witneſſes. 2do, Though it were 
granted, yet it would not exclude payment, ſince the declaration, by the hy- 

thecation and moneys received from the States of Holland. It was an- 


ſwered for the purſuer, That he offered him to prove, that the decla- 


ration was probation according the cuſtom of Holland, where it was done. 
The Commiſſioners found the defence relevant, and appointed compt and 
reckoning, and alſo found the alledgeances relevant for the purſuer, that the 
declaration was probation in Holland. =: 


Donnie, Clerk. 


| | h Eddem dic. 
WILLIAM MILLER contra FAMES STEVEN, 


Wu Mir IR purſues James Steven for payment of his damages, 
being impriſoned in anno 1651 in the priſon of Burntiſland by this de- 
fender, or upon his inſtigation, who took himas a ſpy, and publicly defamed 
him as a traitor ; and offered to prove the ſame, whereupon he was incarce- 
rate ſix weeks, and was aſſoilzied. It was anſwered for the defender, That 
he was then captain of that priſon; and that the purſuer came from an Eng- 


liſh quarter, whereupon it was his duty to preſent him to the commander of 


the garriſon, and to report what he heard of him. It was anſwered for the 
purſuer, That he opponed the libel, ' wherein he libelled, that not only he 
preſented and reported, but offered to prove him a traitor. The Commiſ- 
ſioners, being divided in their opinions, aud fearing. the preparative of ſuch 


proceſſes in time of war, recommended to the parties to agree. 
| ; Bal our, Clerk. 


Eodem dic. 


ROBERT CRAWFOORD contra ANNABLE WALLACE. 


RNase. having obtained decreet before the commiſſary 
of Air, againſt Annable Wallace, as vitious intromitter with her hu- 
{band's goods, for payment of 200 merks due by him; ſhe ſuſpended, and 
raiſed reduction upon this reaſon, That albeit the decreet bear compearance, 
yet. there is nothing of debate, but only the libel denied; and that the pro- 
curator had declared under his hand, that he did not compear, and had no 
warrant ; and that ſuch compearances ought not to be reſpected in inferior 
courts, unleſs a warrant had been produced ; and therefore, ſhe ought to 
be reponed to her unqueſtionable defence, which is inſtantly verified, viz. 
that there was an executor confirmed before the purſuit, It was anſwered 
for the purſuer, That he oppones his decreet's bearing compearance and pro- 
bation of intromiſſion with goods for 500 merks, which being a judicial 
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public deed, by a clerk of court, cannot be taken away by a procurator's de- 
claration, who was ordinary procurator for the defender in thir cauſes; and 
therefore the decreet bearing compearing, this defence was competent and o- 
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a 
|| | mitted, and ſhould not now be received, eſpecially ſeeing the executor was 
if „ . the defender's ſon, and is dead, and has no means. The Commiſlioners re- 
1 pelled the defence hoc loco, in reſpect of the confeſſion of the clerk, that the 
1 Principal inhibition was produced. | 
1 : | | | ; Douny, Clerk. 
11 Eodem die. 


Mr NI COL SON contra E O RGE BALFOUR. 


XR Nicotsov purſues a declarator of property and right of common- 
ty of Biglymuir, againſt George Balfour, as having moleſted him in 
oſſeſſion thereof: In which Mowbray compeared for his intereſt, as 
Rei the like proceſs upon his infeftment for declaring his right of com- 
monty of the ſaid muir; likeas the ſaid George Balfour had alſo the like 
proceſs. It was aliedged for the faid Balfour and Mowbray, That ſeeing the 
matter reſolved in mutual moleſtations and queſtion of the right and poſſeſſion 
of the commonty of the name of right there, that therefore it ought to be 
remitted to the ſheriff of the ſhire, to cognoſce their poſſeſlions by an inqueſt. 
It was anſwered for the purſuer, That he ought to have a time to prove his 
libel by witneſſes; and for the other proceſſes, they ſhould have an anſwer 
when they were inrolled, and called; and as for Balfour's proceſs, it was 
not yet ſeen nor .produzed ; and as for Mowbray's, both the infeftments 
-whereupon he propones are null by exception, the one being an infeftment 
5 and not confirmed, the other proceeding upon a charter wanting date and 
wWitneſſes, and ſo null by an act of parliament. It was anſwered, That al- 

\ beit the other proceſſes were not called, yet it was free for them to compear 
for their intereſt, as if it were called; and that Balfour being called might 
propone upon his right by way of exception: As for the alledged nullities 
in Mowbray's right, it was anſwered, That this being a poſſeſſory judg- 
ment, his infeftment and right could not be taken away by exception. The 
Commiſſioners granted commiſſion to the ſheriff to cognoſce all the three 


parties poſſeſſion by an inqueſt, and to report. 


| January 12. 1658. 
WILLIAM MILLER contra JAMES SEATON. © 


X71itiam MiIIIER purſues James Seaton. Alledged, in the year 1651, 
I he detained him as a traitor, and craved his damages ; and this bein 
upon the ninth of this inſtant, recommended to be agreed, becauſe of the 
;Preparative. Seton having abſolutely refuſed to give any thing for the pur- 
-Auer's damages, the libel was ſuſtained, but reſerving modification after pro- 
batien of the maliciouſneſs of the defamation, and his loſs, | 


Balfour, Clerk. 
» WH | Eodem die. 
1 Lady MENT O contra Sir LUDOWICK STEWART. 
1 | b PHE Lady Minto and her daughters, purſues Sir Ludowick Stewart 
Ws = -- younger of Minto, as having got a diſpoſition of his father's whole eſtate, 


and 


ol 
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and ſo being to ſucceed him by a lucrative title, after the contract of mar- 
riage in favours of his Lady and his daughters, to warrant to the Lady her 
liferent-land, wherein ſhe is infefted, and to infeft the daughters of the mar- 
riage for their portions contained in the contract It was alledged for the 
do tender, No proceſs for warranting the Lady's infeftment, becauſe there is 
no diſtreſs ſhewn. 2do, Becauſe the Lady hath yet no right of- infeftment, 
ber huſband being living. 329; As to the daughters, No proceſs, becauſe 
the proviſion in the contract is conditional in caſe there be no heirs-male of 
the marriage, that then there ſhould be paid to the daughters fuch a ſum 
after their father's death: [a e, their father is yet living, and their mo- 
ther a young woman, and ſo may have heirs-male; ſo that the provi- 
Gon, being both conditional and to a day, neither of theſe can: It is ab- 
ſurd to crave implement thereof. And /aftly, It is an abſurd novelty to 
crave implement of any part of the contract againſt the defender as 
lucrative ſucceſſor to his father; and ſo to repreſent his perſon while he yet 
lives. It was enſwered for the purſuer, imo, Shewed a diſtreſs, viz. An in- 
feftinent before her infeftment to one Woodrow, which unqueſtionably 
would exclude her; and to all the reſt the ſingularity of the cauſe was, 
whereby the defender got from his father a diſpoſition of lands worth 
L. 1000 by year, and 50,000 of burden, and hath almoſt fold and ſpent 
all, et vergiz ad inopiam; and if they got no decreet againſt him, and ſecu- 
rity, the conditional obligements which are hereafter to take effect, will 
hereafter become uſeleſs by his poverty; and therefore they craved ſentence 
only for ſecurity, not to take effect, while the condition and time be exiſtant. 
The Commiſſioners, in reſpect of the ſtrangeneſs and novelty of the cauſe, 
and that the purſuer had alſo reduction depending upon an inhibitions a- 
gainſt Sir Walter the contractor, ſuperſeded to give anſwer, and ordained 
them firſt to inſiſt in their reduction. | 


| January 13. 1658. 
JAMES CHRISTY on ISOBEL WHENTHRY. 


TAMES, as aſſignee conſtitute by Gibſon, heir to umquhile George Gib- 
} fon, purſues Iſobel Whenthry for exhibition and delivery of all writs 
contained in favours of George Gibſon. Several bonds were exhibited, and 
the diſpute is about the delivery. It is alledged for the defender, That the 
bonds ought to be delivered to her as executrix to George Gibſon, having 
confirmed the fame. It is anſwered for Chriſty, That he ought to have 
delivery of the heritable bonds, viz. a bond of L. 2300, granted by the 
Earl of Seaforth in December 1641, bearing annualrent ; which, although 
it be after the act of parliament 16th November 1641, declaring ſuch bonds 
to be moveable, yet it is before publication of the ſaid act, till which, 
it had not the force of the law, till forty days after the publication at the 
market-croſs of Edinburgh, conform to the late act of parliament 1581. 
240, Craves delivery of three bonds granted by Pinkerton to the ſaid George, 
which became heritable by a bond of ratification thereof, whereby Pinker- 
ton diſpones his whole moveables, acquired, or to be acquired, pertaining, 
or that may pertain to him, with obligements to grant charters for infeft- 
ment, redeemable upon payment of theſe ſums. 3110, Craves delivery of a 
bond granted for 5000 merks by the ſaid Earl of Seaforth ; which, albeit 
it be after the act of parliament 1641, yet, by its tenor, is heritable, the 
ſum being payable to George Gibſon and his ſpouſe, and the longeſt liver 
of them, and their heirs, which failing, his heirs, It is anſwered for the 
| LY H h defender, 
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defender, to the firſt, Oppones the act of parliament 1641, expreſely 
bearing all bonds made thereafter, bearing only the clauſe of annualreut, 


to be moveable; and ſo not after the publication, eſpecially ſeeing 
the act acknowledges it a compleat cuſtom to eſteem theſe bonds fo 


heritable, as to exclude the other neareſt of kin; and for the act 
1581, it can only be underſtood of mandative or prohibitive acts, 


but not of declarative acts, bearing expreſs declaration of all bonds 


made after the date thereof, whereby the parliaments minds are clear : And 


eſpecially the bond being granted by a member of parliament to Richard 
Guthrie writer to the ſignet, who cannot be preſumed to have been igno- 
rant of ſuch an eminent act paſſed in parliament a month before. 24, As to 


Pinkerton's bonds, the ratification and diſpoſitions cannot make them heri- 


table, becauſe there is no infeftment of annualrent therein, either in general 


or particular, but is in effect a bonorum, diſponing both goods, ſums and 
lands: And if the purſuer will condeſcend and prove that any infeftment 
could have followed thereupon, of any lands belonging to Pinkerton, they 
would find it relevant. To the ird, It was anſwered for the executrix, 
That ſhe opponed the act of parliament 1641, which declares no bonds to 
be heritable, by expreſſing that the ſums are payable to the creditor, and 
the heirs, unleſs either their executors be excluded, or that there be a clauſe 
of infeftment, neither of which is in this bond ; but it_is only conceived in 


this tenor, That the wife may have her liferent. The Commiſſioners 


found the three bonds granted by Pinkerton became heritable by the ſuper- 
venient ratification and diſpoſition of land and annualrent, and found t 
two bonds granted by the Earl of Seaforth to be moveable. | 


Brown, Clerk. 
| Eodem die. 
Maſter of GRAY contra JANE T and JEAN GRATS. 


'T: HE Maſter of Gray obtained decreet, as executor to his father, againſt 

1 Janet and Jean, as executrix and intromiſſatrix with the goods of the 
father, for L. 400 due by them to Sir William Gray. The ſaid Grays, ha- 
ving raiſed ſuſpenſion and reduction of this decreet, on this reaſon, That, al- 
beit the decreet bore compearance by David Fraſer and Mr John Anderſon, 


Fraſer, who was only employed, is ready to declare upon oath, that he never 


ſaw the ſame; and likewife Mr John Anderſon, he had no warrant to compear. 
and yet he compeared and proponed a peremptor of payment. But after litif- 
conteſtation before the decreet, the ſuſpenders gave in a ſupplication, ſhew- 
ing that in anſwer to the defence, and craving to be reponed, and produ- 
cing a confirmation, whereby the ſuſpenders were become executors credi- 
tors to their father for ſums far above the inventary ; yet that ſupplication 
was refuſed in that ſtate of the proceſs. After litiſconteſtation made, the 
only conſideration of that could be, that the act of litiſconteſtation behoved 
to be taken away, not by ſupplication, but by reduction, and they ought to 
have uſed reduction both of it and the decreet. The Commiſſioners repelled 
the reaſon, and found the letters orderly proceeded. 


January 14. 1658. 
JOHN UDNEY contra KENNETH Mk E NZ IE. 


Ou UN Ex, as aſſignee conſtitute by umquhile McKenzie of Strakhaven 
to the tack-duty of certain lands liferented by Dame Margaret M*Leod 
his ſpouſe, whereunto Strakhaven had right jure mariti, due by contract with 
| | Kenneth 
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Kenneth M*Kenzie, did thereupon charge Kenneth upon the tack, and ob- 
taued a decreet of ſuſpenſion ; which is now ſuſpended upon this reaſon, 
That it is clear by the decreet of ſuſpenſion, that the ſuſpenſion was only pro- 
duced to ſtop the proteſtation; and therefore, there is not one word of an 
anſwer to the realons, not ſo much as opponing the tack thereto. And 
therefore the letters are found orderly proceeded for the whole tack-duty, 
and for the annualrent thereof, and a penalty of 700 merks. The ſaid 
McKenzie farther a/ledzed, That Udney's aſſignation is vitiate in ſubſtantia- 
libus, viz. where it aſſigns the 2000 merks due for Martinmas 1645, and 
that it is fraudulent, being betwixt his goodfather and him, without an onerous 
cauſe, to the prejudice of lawful creditors, and eſpecially of the lady. And 
it is offered to be proven, by this charger's oath, that to his certain know- 
ledge, there was much above that ſum due by her umquhile huſband to her 
for her conjunct-fee. And now he having paid her, and obtained diſcharges 
in that ſame condition, as if he had got aſſignation from her, and fo ought 
to have retention and compenſation in his own hand, and cannot be ex- 
cluded by this fraudulent aſſignation. The charger oppones his aſſignation, 
containing a decreet in foro contradictorio. The Commiſſioners repelled the 
reaſon of ſuſpenſion, but modified the penalty of 700 merks from 600 merks 


to 100 merks. | 
Douny, Clerk. 


5 | Eodem die. 
WALTER PATENS cre the Sad of ALDIE 


WII. Par ENs, as aſſignee conſtitute by the Lord Cowpar, having 


charged the Laird of Aldie, for the teind-duties of the lands of Aldie, 
from 1640 to 1653. He ſuſpends, and craves allowance of the public bur- 
dens of ceſs and maintenance, quartering of horſe and foot, conform to the 
receipts produced. It is anſwered for the charger, That he is content to al- 
low ceſs and maintenance, but teind-duty cannot be liable to outreek of 
horſe and foot; and as to quarterings, the poſſeſſor was liable therefor, 
and the teinds have not houſes. The Commiſſioners found the teinds liable 
for ceſs and maintenance, and for total quarterings, and for the outrecking 
of horſe and foot, only according to the cuſtom of the ſhire. 


3 


| Eodem die. 
ISOBEL SANDYLANDS contra ANDREW DUFF. 
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SOBEL SANDY LANDS, having obtained decreet for mails and duties of 
ſome tenants in Leith againſt umquhile Iſobel Duff, ſhe ſuſpended and 
found Andrew Duff cautioner. The ſuſpender being dead, the charger hath 
raiſed a wakening againſt the ſaid Duff as heir to the ſaid Iſobel, and againſt 
the cautioner in the ſuſpenſion. It is anſwered, That the defender repeats 
the reaſon of ſuſpenſion by way of defence, viz. That albeit Mr John 
Rutherfoord be marked compearing, it is evident, by the auditor's accompt 
and report, that there was no defence given in, but only the libel referred to 
the purſuer's probation ; and yet it is manifeſt, That the purſuer's procurators 
produced a tack granted by Mr John Sandylands to umquhile Thomas San- 

dylands, and the faid umquhile Iſobel Duff, during their lifetimes; by vir- 
tue of the which tack, the ſaid Iſobel was in poſſeſſion much above ſeven 
years; and therefore, in a poſſeſſory judgment, could not have been decern- 
ed for any farther than the tack-duty. It is anſwered for the purſuer, T _ 
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ſhe oppones the decreet. 2do, No reſpect to the tack, becavſe Mr John San- 
dylands's right, the granter thereof, is reduced. It is anſwered for the de- 
fender, That the decreet of reduction is only in 1653, and could not prejudge 
Ifobel Duff, who was not called thereto, and albeit ſhe had been called, 

the reduction could not have been drawn back to make her pay the mails 
and duties before decrect or litiſconteſtation therein. The Commiſſioners 
found the defence proponed upon the tack relevant to free the defender from 
any farther than the tack-duties for all years before liticouteſtation in the 
reduction againſt Mr John Sandylands, and for all years thereafter, paid to 


Mr John, bona fide, before the intenting of the cauſe againſt Iſobel Duff. 
n | | a Doeunie, Clerk. 


January 15. 1658. 


WILLIAM PATERSON and FOHN ANDERSON 
contra THOMAS and WALTER W ELSHES, © 


Puno MAS and Walter Welſhes, having granted a bond of 3000 merks 


blank in the creditor's name to John Chiſholm, payable at three 
Lambaſſes, William Paterſon and John Anderſon, did, in June 1657, arreſt 
in the hands of Thomas and Walter.Welthes, all ſums due by them to John 
Chiſholm. James Welſh is decerned to make forthcoming L. 90 upon his 
own confeſſion, that he and his two brothers were addebted to the ſaid 
John Chiſholm in 3000 merks, payable at the ſaid three Lambaſſes by bond. 
Thomas Welſh is decerned to make forthcoming L. 40 upon the ſame con- 
feſſion. The ſaid Welſhes being thereafter charged at the inſtance of Robert 
Hunter, whoſe name was filled up in the blank bond: They ſuſpended up- 
on triple poinding, and call Robert Hunter, William Anderſon and Thomas 
Paterfon, and alledged, They can be liable only in once payment; becauſe it is 
clear by the diſpoſition, and by the bond, that both is for one cauſe. It is 
alledged for the arreſters, That they ought to be anſwered, fi ſt, Becauſe 
the oath bears not that the bond was blank, but that the deponents were 
debtors to John Chiſholm, and fo they are liable to both. 24, Though 
there were no other bond, yet they muſt be preferred, having long before 
the intimation of the filling thereof with Robert Hunter's name in the blank, 
arreſted and recovered decreet: And the blank-bond can be no better than if it 
had been a bond granted to John Chiſholm, and aſligned by him to Robert 
It is anſwered for Robert Hunter, That the filling up of his name 
can only be proven by his oath ; and if they will ſay, that it was filled up 
after the. arreſt ment, re/:var ; but if before, non relevat, becauſe by the law 
there js no intimation required of the blank-bond. The Commiſſioners re- 
pelled the reaſon of preference proponed for the arrelters, that their arreſt- 
ment was prior to any intimation or charge, unleſs they will alledge that 


it was before delivery, and filling up of the blank-bond. 
Dounie, Clerk. 


| Eodem die. 
THOMAS SETON conta ADAM MUSHAT. 


Tus Se ro purſuing a reduction of a decreet-arbitral between him 

and Adam Muſhet pronounced by William Purves as arbiter, inſiſts 
for certification againſt the compt- books, contained in the decreet and diſ- 
charge, and charge of the parties. It is anſwered, No certification, becauſe, 


after the decrect-arbitral, no regard was had of theſe compt-books, but they 
5 might 


E N 8 L TS E 125 


might have been burnt. It is anſwered for the purſuer, That he hath li- 
belled a reaſon againſt theſe compt- books, viz. That albeit, by the decreet- 
arbitral, he is found debtor in L. $000, yet after juſt calculation of the ſaid 
accompts, and inſtructions thereof, Muſhet will be debtor to him in L. 600. 
The Commiſſioners granted certification againſt the compt-books mention- 
ed in the decreet-arbitral, but not for depoſitions of witneſſes or deputes, 
but ordained the arbiter and purſuer to make faith anent the having 
thereof. | * | 


| Baffour, Clerk. 


Eodem die. 
Lady YEDDERBURN contra MUSEROY. 


HE Lady Wedderburn, by a minute of contract between her and Wil- 
liam Muſeroy, having ſet to him certain lands for five years, his entry 

to have been at Whitſunday 1657, purſues for fulfilling of the tack, pay- 
ment of the tack-duty, and L. looo of penalty for not entering and poſ- 
ſeſſing. It is alledged for the defender, No proceſs, becauſe this is a minute 
not extended. 2do, Subſcribed but by one notary, and therefore, before 
the ſubſcription of another notary, he might reſile. 43279, Abſolvitor, Becauſe 

it is offered to be proven, that the Lady herſelf, or at leaſt her tenants ha- 
ving right from her and her huſband, poſſeſſed the lands. It is anſwered 
for the purſuer, That ſhe oppones the minute, being obligatory, and needs 
no ben. 2do, She offers her to prove, that the defender gave com- 
mand to the notary, and therefore could not reſile. 3rio, Albeit the land 
had been poſſeſſed, that they might not be altogether waſte, yet the defen- 
der muſt enter ſo ſoon as they ſhall be waſte or made void, and pay the pe- 
nalty. The Commiſſioners found the reaſons relevant, viz. That the ſu- 
ſpender having only ſubſcribed but by one notary, albeit he grants he gave 
command, yet it was not a perfect writ without two notaries, conform to 
the act of parliament; and that thir lands are poſſeſſed by the charger or her 
tenants. | | 


Brown, Clerk, 
 Eodem die. 
JAMES TURNBULL contra Lord CRANSTON. 


Aus TURNBULL, being infeft in the lands of Wauchop, as heir to Tho- 
mas Turnbull his uncle, purſuers Lord Cranſton for production and im- 
probation of all rights competent to him for the ſaid lands, and inſiſts 
for certification againſt the alledged decreet or doom of forfeiture, in 
the year 1604, by the Earl of Dunbar, then Lieutenant ang Juſticiary 
of the borders: Whereby the faid umquhile Thomas Turnbull is al- 
ledged to have been forfeit ; and, upon which forfeiture, the Lord Cranſton's 
_ predeceſſors got a gift and preſentation from the King for obtaining himſelf 
infeft in theſe lands, which were holden of the Earl of Angus. It was a/- 
tedged for the defender, No certification againſt that doom of forfeiture; fir/t 
there are ſufficient adminicles produced to obſtruct the truth of that doom of 
forfeiture, and to impede certification againſt it as falſe, viz. the criminal 
letters raiſed againſt Thomas Turnbull, for treaſonable crimes, vig. raiſing 
of fire, murder, and for theft, being a landed man, the declaring him fugi- 
tive; and likewiſe the charter granted by the Earl of Angus, particularly 
deducing the forfeiture, the gift, and preſentation, and one of the pre- 
| | | I i 1 cepts 
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cepts out of the chancery, for charging the Earl, and therefore poſtis extre- 
mis preſumitur media eſpecially it being notour and not denied, that Thomas 
Turnbull was hanged, which could not legally be, but upon a treaſonable crime; 
for in other capital crimes, all gentlemen are beheaded. 2do, No certification, 
becauſe the foreſaid doom of forfeiture is a decrect of the King's court, which 
is ſupreme, and out of which no perſon is obliged to produce any writ, 
but only the clerk of that court; and if any will improve the ſame, they 
muſt purchaſe thggvrit to be produced, or the clerk to produce the record; 
and therefore no Certification was granted againſt writs regiſtrate in the books 
of ſeſſion, council, or juſtice-general. It was anſwered for the purſuer, That 
the alledgeance ought to be repelled, , Becauſe the criminal libel produ- 
ced is not the libel whereupon the doom of forfeiture proceeded, nor before 


the court; but it is a libel in 1606, before the Juſtice-general, in which 


umquhile Thomas Turnbull is only called, and declared fugitive, as accefſo- 
ry to the crime libelled: And it is inſtructed that the principal parties called 
were aſſoilzied; and therefore theſe can be no adminicles againſt a party only 
acceſſory: And as to the principal out of the chancery, that is given of 
courſe, periculo petentis, and will proceed as well upon a falſe doom as upon 
a true: And as for the Earl of Angus's charter, it is no adminicle; becauſe it 
is acknowledged for great ſums of money, which would never have been given, 
if there had been a real warrantable forfeiture, and gift. As to the other, the 
books of the Lieutenant of the border have not that privilege to exeem a 
party from production as the ſeſſion, becauſe it is not a fixed judicatory, but 
only a commiſſion ; and thererore no ſuch books known, out of which to 
ſearch and extract the ſame, neither a clerk to call; fo that all remedy of 
improving a falſe doom of forfeiture, though it concern life and eſtate, ſhould 


be taken away. The defender repeated his former alledgeance ; and withal 


that he and his predeceſſors had been 49 years in poſſeſſion, by virtue of an 
infeftment following upon that doom; aud therefore a criminal libel, though 
it was not before the ſame*Judge, yet it was the fame judicatory ; and it was 
ordinary that where perſons living in the Border were purſued criminally, 


dia ordinaria, before the Juſtice, and were fugitive, they might ſtill be 


purſued before the Lieutenant of the Borders, having his commiſſion to 
that effect; and though the Earl of Angus's charter bears onerous cauſes, 
it is known that in that time, it was not fafe to get entred by ſuch a great 
ſuperior as the Earl of Angus; and therefore though one had been gi- 
ven him, it cannot infer there was no right. The Commiſſioners ſuſtained 
the defence, and refuſed certification againſt the doom of forfeiture. 


ER Fannary 16. 1658. 
Mr HUGH TIRY of RYL A rontra WILLIAM DUNLOP. 


M* Hugh Tiry of Ryla, having obtained deſignation of four acres of the 
Vicar of Ryla's lands, and paſturages thereto belonging, charges Wil- 
liam Dunlop to enter him in poſſeſſion to the ſaid paſturage ; and condeſcends 
that the ſaid Vicar's land has belonging thereto, ſixteen ſoums in the Canon- 
muir of Inkyla; and craves a proportionable part thereof to his part of the 
Vicar's lands deſigned, conform to the act of parliament 1593. William 
Dunlop ſuſpends upon this reaſon, That, by the act of parliament 1649, the 
quantity of horſe and cows graſs accreſſing to the miniſter is determined; 
and he is content to grant him the like number. It is.an/wered for the 
charger, That that act does not take away the benefit of the former act, 
that deſignation: of glebes cannot be with common paſturage, feal and divot. 


The Commiſſioners repelled the reaſon, and granted commiſſion to eſtimate 
the 
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the proportion of the ſoums pertaining to the Vicar's lands of Likla, effeiring 
to the four acres deſigned. 8 
ny | Balfour, Clerk. 


| January 19. 1658. 
JOSEPH MOV AT cant JOSEPH LEAR MONT. 


Osrryn Mowar purſues a reduction againſt Joſeph Learmont of an a- 


lienation, granted to the defender, and infeftment of certain lands follow- 
ing thereupon, granted by James Douglas of Stonypeith, after he was inhi- 
bite by the purſuer. It is anſwered for the defender, Ahſalvitor, becauſe the 
inhibition is null, 190, In ſo far as it is done at the market-croſs of Edin- 
burgh; and the land lying within the regularity of Dalkeith. 249, Becauſe 
John Douglaſs at the time of the inhibition was dwelling at Glenbervy, 
whereof the head-burgh is Stonehive, and the ſame is not executed there. It 
is anſwered for the purſuer, That he oppones his inhibition ſtanding, which 
cannot be taken away without reduction upon nullity, conſiſting in facto, 
which cannot be inſtantly verified. 2d, Though it were competent, all re- 
galities are now taken away, as being a diſtin juriſdiction from the royal- 
ties. It is anſwered for the defender, That his defence is moſt competent in 
a reduction, that regalities are not taken away as io the place of publication 
of inhibition, for the accommodation of the people. The Commiſſioners 
repelled the defences hoc /oco; and reſerving reduction upon his alledged 
nullity, as accords. | 
| | Downy, Clerk. 


Eodem die. 


FOHN MLU RG dan, MAR GAR ET COCKBURNE. 


TEE ſaid John purſues the ſaid Margaret and her huſband for L. 200, 


for market-ware, taken off by her in anuo 1656. It is anſwered for the 
defender, Abſoluitor, becauſe ſhe was then in her father's family; and ſo it 
mult be preſumed, That the ware was given out, not upon her own, but her 
father's truſt ; eſpecially ſeeing her father has entered in payment, and that 
there is a hat in the accompt, which could not be for the defender's proper 


uſe ; and that it will be of dangerous conſequence, if Gentlewomen and their 


huſbands may be purſued for their bridal-cloaths, and all merchant-ware taken 


up by them. It is anſavered for the purſuer, That the alledgeance ought to 


be repelled, as being founded upon any ſuch preſumption ; unleſs it were 
oftered to be proven by the purſuer's oath, that it was upon her father's truſt, 
or that it was by command and direction to the purſuer : And albeit pay- 
ment hath been taken from her father, or that her father hath been obliged 
to relieve her, and pay the accompt ; yet that frees not her, upon whom 
there was no conſtraint to contract ; and the inconveniencies will be found 
the greater, that the merchant ſhould loſe payment, ſeeing a father would not 

be obliged unleſs he had given warrant to the merchant ; and fo both would 
be free. The Commiſſioners repelled the defence as it is proponed upon the 
preſumption, and ſuſtained the libel. 
: Balfour, Clerk. 


January 
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LASS having obtained decreet before the Commiſſaries of Fife againſt 
Troy, in which a term being aſſigned to Troy to prove an exception, 
he failed, and the term was circumduced ; Troy ſuſpends and raiſes reduc- 
tion on this reaſon, That the Commiſſaries had done him wrong, in aſſign- 
ing him ſo ſhort a time, and that he had uſed all diligence, by coming to 
Edinburgh where his writs were and returning; but before his return the 


term was circumduced : And now he produceth the writs that proves his ex- 


ception, and craves to be reponed againſt the certification. It was anſwered 
for the charger, That he opponed the decreet in foro contradifforio, where- 
in a time was taken to prove; and he having failed, aud certification grant- 
ed, that the certification be looſed, that is a dangerous preparative, and a- 
gainſt the courſe of the Law. The Commiſſioners, before anſwer, ordain- 
ed the ſuſpender's oath to be taken upon the diligence done by him. 


5 | Eodem dic. 
DAULING contra FANET MUDIE. 


Douwe, as executor to his father, having purſued Janet Mudie as heir and 


and executor to umquhile Thomas Mudie her father, before the Com- 
miſſaries of Edinburgh, upon this ground, That Thomas had granted com- 
miſſion to his father to bring home two hundred pounds worth of timber; and 
that he had bought and ſhipped the ſame, both himſelf and it was loſt; and 
therefore ſhe ought to pay the price. In which proceſs, the Commiſſaries 
ſuſtained the commiſſion to be proven by witneſſes, whereupon ſhe was 
decerned ; and now, ſhe having ſuſpended and raiſed reduction, ſhe a/ledges, 
That the Commiſſaries decreet was unjuſt and illegal, ſuſtaining a commiſ- 
ſion in writ to be proven by witneſſes. It was anſwered for the charger, 
That ſuch a calamitous caſe as this, where his father and the commiſſion were 
tolt at ſea, witneſſes might be received, as well as they might be in the pro- 
bation of a tenor; and that, for adminicles, he produced a bill of exchange 
drawn by the defunct upon umquhile Thomas Mudie for this L. 200. It 
was anſwered for the ſuſpender, That this alledgeance could be no warrant 
for the Commiſſaries who were not competent to probation of tenors. 2, 
That albeit-it had been diſpute here, probation of tenor was never received 
by way of reply. 3770, If this were the probation of a tenor, the admi- 
nicles were not relevant, ſeeing the bill of exchange was refuſed by Thomas 
Mudie, and proteſted ; and if witneſſes who knew the commiſſion were ex- 
amined, they might depone the eondition of the commiſſion, and that the 
hazard was upon the merchant. The Com miſſioners turned the decreet in- 
to a libel, and. found the tenor could not be proven by reply. 


Eodem die. 
GEORGE MORISON aur E LSI CX. 
Removiug. Alledged, He cannot remove, becauſe the title was a ſei- 
{in proceeding on a compriſing led by Moriſon againſt his father, who 
was but a naked liferenter. Replica, He cannot be heard, becauſe he being 


ſucceſſor titulo lucrative, poſt contractum debitum, is, in law, liable in payment 
| ; -of 
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of the debt, and ſo is not the perſon that can quarrel his appriſing. This 
was contentiouſly diſputed ; yet the Lords aſſoilzied Elſick from the remo- 


ving, reſerving action to the purſuer to conveen him as ſuccellor, Oc. or 


ſuper quovis alio medio. FH 


Act. Niſbet. Alt. Cilmor. 


 MVSEVM 


"2208 | Bodem die. 
TURNBULL courd 


]* the ſaid improbation, wherein was called for a doom of forfeiture, given 
againſt the purſuer's granduncle, ut ſupra, and whereon the Lord Cran- 
{ton was preſented by the King to my Lord Angus ſuperior of theſe forfeit 
lands, who entered Cranſton as his vaſſal; and by virtue thereof, the Lord 
Cranſton bruiks theſe lands, of old belonging to the purſuer's uncle, to 
whom he is ſerved heir. In the production it was much diſputed, if it was 
needful to produce the ſaid doom, poſt tanti temporis intervallum, as 48 years, 
and my Lord Cranſton's peaceable and uninterrupted poſſeſſion all that 
time. Alledged, It behoved to be produced, becauſe it is falſe, there ha- 
ving never been ſuch a doom of forfeiture in the world againſt this Turn- 
bull, and being the only title by which Cranſton bruiks the lands, he be- 
hoved either to produce the ſame, or elſe certification muſt paſs. Replied, 
It needs not be produced, becauſe the writs produced proves he was cited as 
a thief before the Juſtices,, and that he found caution to anſwer; and of- 
fered to prove, that he was hanged accordingly ; and by the law, he was a 
traitor, theft in landed- men being treaſon, and ſo proving, he was crimi- 
nally arraigned, and that he was 3 prasſumitur, that he was forfeit, 
quia poſits extremis ponitur medium. The Judges aſſoilzied from the certi- 
fication craved againſt the doom of forfeiture; and that there was no need 
to produce the ſame now, after ſo long a time, and Cranſton bruiking the 


lands 40 years and above. This was contentiouſly diſputed in præſentia. 
Act. Maxwell, Alt. Cilnor. 


January 21. 1658, 
GREGORY. 


Dame ELISABETH GORDON contra 


| FAME Eliſabeth Gordon, Lady Frendraught, being by minute of her 


contract of marriage, provided to four chalders of victual of the lands 
of Kinnardy, with this expreſs clauſe, That if her huſband ſhould not be 
able to live peaceably with her, and entertain her, that ſhe ſhould have 


right to theſe lands, and to uplift the mails and duties thereof, and intent 


action thereof without his concourſe, even during the marriage; which 
contract, and clauſe foreſaid, was extended by a contract of marriage, de- 
claring, that, if by captions, appriſings or civil diſtreſs, her huſband ſhould 
not be able to live peaceably with her, and entertain her, that ſhe ſhould, 
with his concourſe, have right to theſe Jands for entertuinment of her and 
her family; whereupon ſhe was infeft ; and thereafter, her ſon granted 
a diſpoſition of the lands of Kinnardy in lieu and excambion of the 
lands of Knowbordy, with the former clauſe. And now the Lady's hu- 
ſband being in diſtreſs by captions, and his lands appriſed, particularly Kin- 
nardy, the Lady purſues a declarator againſt —— Gregory the compriſer, to 
hear and ſee it found and declared, That by virtue of her ſaid infeftment, 
and clauſe foreſaid contained therein, in her contract of marriage, that the 
condition is now extant by her huſband's diſtreſs; and ſhe ought to —_—_ 
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acceſs to the ſaid lands without her huſband's concourſe; and the defender, 
appriſer, and others, to deſiſt from troubling her therein. It was alledged 
for the defender, tmo, No proceſs, becauſe the Lady's jus mariti that was by 

this declarator to be taken away, was not called. It was anſwered, That 
he needed not be called, being the Lady's author in thir lands, and in that 
condition. 2do, Compearance and concurrence was made for him. It was 
anſwered for the defender, T hat he could not compear in prejudice of his 
creditors. The Commiſſioners repelled the defence, in reſpect of the reply, 
and found proceſs.” It was further alledged for the defenders, Abſolvitor, 
becauſe they had appriſed the lands cum omni jure for the huſband, and were 
thereupon infeft, and in poſſeſſion, and their infeftments could not be taken 

away thus ſummarily. 3rio, The clauſe being in lieu and excambion for the 
like in her former infeftment, could not be ſuſtained, unleſs it were alledged 
and 'ſhown, that not only in her contract, but former infeftment exchanged, 

that this clauſe was contained, and, if need be, it was offered to be proven, 
that her former infeftment was fimply without that clauſe, which was a paſ- 
ſing from that clauſe. 470, That the clauſe, as it now itands, was donatio 
inter virum et uxorem, and ſo null, niſt morte confirmarur, in retpe& the con- 

tract was after the marriage; aud albeit there had been no contract before, 
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* it might be ſuſtained as proprer though poſt nuptias ; yet there being a con- 
tt tract before the marriage, wherein that clauſe was not contained as after, 
| nor could not be extended to legal diſtreſs, but only to criminal trouble, 


bf Aw Ky; 


whereby the huſband behoved to be latent. 57, That ſuch clauſes are un- 
lawful and void, as being againſt the nature of marriage, and taking away 
Jus mariti, and that participation of condition betwixt man and wife is the 
way to open a door to all fraud, that none can contract with a married man. 
6to, The condition lying diſtreſſed by captions and appriſings, the defender 
offers to purge the ſame, in ſo far as to give the huſband a peaceable coha- 
bitation. And laſtly, By the law, all rights moveable, that is, or can be 
in the option of the wife, doth, 1½½ jure marili, recur to the huſband ; and, 
jure mariti, although the huſband ſhould renounce, yet whatſomever move- 
able thing ſhould accreſs to the wife thereby, returns back to him again. 
#30 It is. anſwered for the purſuer, in the firſt place, That this is not a poſſeſſory 
i judgment, but a declarator of a right. To the ſecond, That albeit 
. that diſpoſition was after the defender's debt; yet, that it was for 
implement and ſatisfaction of the contract of marriage, and former in— 
feftment of a bond granted by his ſon before the defender's debt. To the 
bird, That though this clauſe had been omitted in the former infeftment ; 
yet it is no paſling therefrom, but ſhe might have compelled the huſband 
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2 to renew the infeftment conform to the contract. To the ,Fourih, That the 
4 contract was only an extenſion of the minute, and clearing of the mind of 
„ the parties in the firſt clauſe. To the ib, That jus mariti being introduced 


in favour of the huſband, may be renounced, and is no eſſential of marriage. 
To the ſixih, The offer is not relevant, unleſs the huſband were not only 
1 rendered free for cohabitation; but alſo conform to the clauſe, That, by 
= tgheſe diſtreſſes, the ::uſband was not incapacitate to entertain and aliment 
2M: i his wife, which is the only ſenſe and effect of the clauſe. To the /a/t, That 
1 jus mariti being renounced, there is no reaſon wherefore it ſhould return, 
but eſpecially ſeeing the law hath exceptions from-the huſband's community 
and power jure mariti, not only in his wife's clothes and ornaments, but alſo 
in any aliment conſtitute to her, either by himſelf or any other, which 
hath been oft decided, can neither be arreſted nor affected by his debt; and 
by the proviſion it is clear, that this is an aliment. It was anſwered for the 


defender, That he opponed his defence, and tepeated the deciſion betwixt 
| | | the 
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the Lady Carberry and the creditors of her huſband, where, by her reſer- 
vation of her liferent, bearing an expreſs renunciation of her huſband's jrs 
mariti, was found to return to her huſband, and ſo to his creditors. It was 
anſwered for the purſuer, That there was a greater difference here from that 
clauſe ; for the reſervation was not only as an aliment, in caſe of neceſſity, 
but a full power to difpoſe, without her huſband fmpliciter ; and opponed 
the late practique in the caſe of Sir William Callendar's Lady, who was 
preferred to his creditors in a ſmall ſum aſſigned by him to her, as being in 
effect for aliment. It was anſwered for the defender, That this proviſion 


was greater than the Lady Carberry's, and that a huſband might ſecure his 


whole eſtate to his wife, and call it aliment, and fo defraud his creditors ; 
and that an aliment was to be conſidered, what was truly ſo, and not what 
was deſigned: It was anſwered for the purſuer, That, at the time this 
aliment was conſtitute, the conſtituent being free, might determine the quan- 
tity thereof at his pleaſure ; and that it was but a ſmall one in reſpect of the 
eſtate he then had, and the quality of the Lady, being the Earl of Suther- 
land's fiſter ; and that ſhe has now a numerous family. It was anſwered for 
the defender, That an aliment behoved to be conſidered as in the clauſe of 
the condition of the huſband's diſtreſs, and not according to his plentiful 
fortune, or his quality. The Commiſſioners found that member of the de- 
fence relevant, that this provifion returned to the huſband jure mariti, how- 
ſomever it was provided, except in the caſe of aliment ; and therefore re- 
pelled the ſaid relevant reaſon, in reſpect of the reply, and ſuſtained the in- 
feftment, in fo far as a true and competent aliment ; and in reſpect of the La- 
dy's greater family now, modified the ſame from forty chalders of victual to 
twenty-five, and declared the remainder of the land free during her huſ- 
band's life, but prejudice of her whole liferent thereafter. 


0 Donnie, Clerk: 
y 5 Eodem die. 
7 0 H N contra J O H N LYON. 
8 JOHN — purſues John Lyon for a ſpuilzie of certain lands or corns. 


It was alledged for the defender, Abſokvitor from the ſpuilzie, becauſe 
he meddled by command of his father, to whom theſe corns were fold by 
the purſuer, who received a bond therefor. It was enſwered for the purſuer, 
That the alledgeance is not relevant, unleſs there had been delivery or law- 
ful poſſeſſion of the corns ; but it is like that they were violently taken away. 
It is anſwered for the defender, That his defence ſtands relevant, ſecing it is 
not the cuſtom to make any ſolemnity of delivery; and the ſaid bargain 
cannot but be relevant to aſtrict to the intromiſſion; in which caſe the pur- 
ſuer cannot ſeek reſtitution both of the corn, and alſo keep the bond. The 
Commiſſioners reſtricted the libel to wrongons intromiffion, and allowed the 
defender to propone his defence ; and that the purſuer might either quit the 


bond or the corns. 
| Brown, Clerk. 


5 Eodem die. 
FARDEN contra KINNADIE of HALLIS. 


ARDEN purſues Kinnadie of Hallis for a ſpuilzie of certain cattle. It 
was alledged for the defenders, Abſovitor, becauſe they offered them to 
prove lawfully poinded. It was anſwered for the purſuer, That the alled- 
1 geance 
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geance ought to be repelled, becauſe the poinding was not againſt the pur- 
ſuer, and it is offered to be proven that they were then this purſuer's proper 
goods, and that at the time of the poind, he to whom they were put the time 
of the graſing made faith that they were not the goods of the party poind- 
ed, but this purſuer's goods. It was anſwered for the defender, That albeit 
the goods were this purſuer's, and not the party's poinded, that can only 
make reſtitution of wrongous intromiſſion ; and the making faith of that 
perſon cannot infer a ſpuilzie; becauſe, by the oath and cuſtom, the privi- 
ledge of ſaving goods from poinding, is, from the owner {wearing the goods 
to be his own; and not by the oath of any other party who can hardly 
know. It was anſwered for the purſuer, That, albeit the owner's oath is or- 
dinarily given, when goods are poinded off his own ground; yet when they 
are poinded from another who had them in graſing, and cannot always at- 
tend them, the graſier hath good intereſt to preſerve them from poinding, 
and is more free and leſs ſuſpected than the owner's - ſwearing in his own 


cauſe. The Commiſſioners reſtricted the libel to wrongous intromiſſion. 
| | | b Downie, Clerk. 


Eodem die. 


RAE 


Dar BRAIDIE having purſued — before the Admiral for ſome. 

puncheons of wine of his brought home and not delivered. was 
aſſoilzied ; yet. thereafter was purſued for the ſame cauſe before the Sheriff 
of Fife; and there having defended. himſelf. by. the abſolvitor, it was replied, 
That he had acknowledged and confeſſed the wine not delivered atter that 
ahſoluitor, which reply was found relevant, and a day appointed to — 
who compeared not, and was holden as confeſſed ; and having now ſuſpend- 
ed, he craves to be reponed to his oath, and produceth teſtificate, that he be- 
ing a ſkipper, went out of the country before the time that he was hol- 
den as confeſſed. It was anſwered for the charger, That he could not be re- 
poned, ſeeing he was in the country after the time was appointed. The 
"Commiſſioners reponed the defender, eſpecially conſidering that the Sheriff 
had r of an extrajudicial confeſſion, though it was not 
pleaded. | 


Brewn, Clerk. 
Eodem die. 
TRAYQUAIR contra the Earl of MORTON. 


FT R purſues the Earl of Morton, as repreſenting his goodſire, to 
pay 20, ooo merks contained in a contract in anno 1630, L. 3000, in 
1634. and L. 1000, in a bond 1647, all granted to the purſuer by the de- 
tender's goodſire. It was alledged for the defender, That the ſaid ſums muſt 
be preſumed to have been paid by pregnant articles, vig. That after them 
the umquhile Earl of Morton ſold the barony of Linton to Traquair; and 
that he ſold the barony of Dalkeith to the King, the price whereof was paid 
to Traquair, then treaſurer, and that Morton reſigned his office of Sheriff 
in favours of Fraquair; and that by a liſt of my Lord Morton's, written 
by one Killfou, a very honeſt man, theſe were not mentioned; fo that theſe 
ſums may be preſumed to be allowed or detained by Traquair, having need 


of his money, and yet not purſued till of late, and that the defender produced 


an exhibition for recovering his goodfire's writs, which is prejudicial, and he 
being 
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being a minor, ought to have a time to recover his writs, ere he propone a 
peremptory. It is anſwered for the purſuer, That an exhibition is not a pre- 
judicial action; but the defender ought to propone a relevant defence of 
payment, allowance or compenſation, for which the purſuer was willing to 
grant incident, that he might recover the writs ; but the defence was no way 
relevant upon the preſumptions alledged, which could not take away the 
purſuer's writs: And that the preſumptions were neither true nor pregnant; 


for the lands of Linton were bought before theſe contracts: And as for 


Dalkeith, the money was paid by the King's receivers ; and the ſurrender of 
the office of Sheriff imported no ſums of money, and it was no way rele- 
vant to take away a debt upon alledgeance of other bargains poſterior: And 
as for the liſt under Kilſon's hand, it was an unſubſcribed paper of a third 


payment. It was anſwered for the defender, That he opponed the practique 


betwixt the Lady Trabroon and the Laird of where a bond was ta- 
ken away by a preſumption. The Commiſſioners ſuperſeded to give anſwer 


to this cauſe till the 15th of June, and ordained Morton, in the mean time, 


to inſiſt in his exhibition, with certification. 
: Dounie, Clerk. 


January 22. 1658. | 


ALISON KELLY contra 


Lison KELLY, having right from the heir of umquhile Margaret Nit- 

bet, purſues a reduction of a diſpoſition of lands belonging to the ſaid 
Margaret, granted by her in lecto egritudinis. It was anſwered for the de- 
fender, In, No proceſs, becauſe the purſuer of this reduction being the ge- 
neral heir, was not ſpecially ſerved nor infeft. 2d, The purſuer's author, 
Margaret Niſbet's right was improven, and ſo, being declared falſe and 


feigned, could not be a ſufficient title to reduce, It was anſwered for the 


purſuer, To the firſt, The defence is not relevant, becauſe a reduction muſt 
neceſſarily proceed before the heir-general can be ſpecially ſerved ; ſeeing, by 
her author's diſpoſition, in lecto egritudinis, ſhe was diveſted, and the de- 
fender's author infeft ; and ſo ſhe could be ſerved to Margaret Niſbet, as ha- 
ving died laſt veſt and ſeiſed, ſeeing ſhe was diveſted. 240, The aJledgeance 
proponed ought to be repelled againſt this defender, becauſe both purſuer 
and defender's right flowing from Margaret Niſbet, and neither can object 
againſt their own author's right, albeit it were improven at the inſtance of 
a third party. The Commiſſioners repelled the defence. It was farther a/- 
ledged, That the reaſon ſuper lecto egritudints, was no way relevant as it is li- 
belled, viz. That Margaret Niſbet had contracted the diſeaſe whereof the 
died before granting the diſpoſition, and thereby kept the houſe, and never went 
to kirk nor market; unleſs it were alledged that through the diſeaſe ſhe was 
either infirmed, or weakened or diſtempered in her judgment; but albeit ſhe 
kept the houſe, yet ſhe might have been as perfect in her judgment as ever; 
and therefore, as the like was found in a caſe of a diſpoſition granted by 
David Grantame in favours of Helen Sim his wife and her daughter, was 
ſuſtained, though it was granted after his contracting of the diſeaſe of which 
he never went abroad; and as was done in the caſe of John Kello contra 
the Earl of Home, where the Earl was not only forced to alledge, that he 
was in lecto egritudinis, but alſo, that he was not ſani mentis. 240, Albeit, 
it be a rule in our law, that diſpoſitions of haill rights, cannot be granted in 
prejudice of the heir lecto egritudinis; yet it hath its own exceptions, and, 
in reſpect thereof, hath been very variouſly decided; as the law of King 
William, which is the firſt original thereof, hath the exception of the caſe 
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of neceſſity for maintenance to the deceaſt perſon, and likewiſe, if the diſ- 
ſition be proven to be for onerous cauſes and intereſt pure, and ſo be not 

a donation ; therefore the law of his Majeſty expreſſeth it thus, That gifts 
ſhall not be granted /e&o egritudinis ; and allo a moderate proviſion for 
children, by parents upon death-bed, albeit it affected the heritage; ſuch 
diſpoſitions proceeding vpon that natural obligation of parents to provide 
their children, would not berreduceable. 3770, Whatever might be a ledged 
againſt the obtainer of the diſpoſition, or his heirs; yet the defender being 
a ſingular ſucceſſor contracting ona fide with a perſon having a real right, 
without viſible nullity, after thirty years time, this cavnot be called in 
ueſtion. It was anſwered for the purſuer, That the libel, as it is reaſoned, 
2 yet moſt relevant according to the accuſtomed courſe and ſtile, and 
there is no neceſſity to alledge, that the diſponer was weak in his wits or 
diſtempered; other ways, whether ſhe was lecto ægritudinis or no, that would 
annul this deed: But the law. upon juſt grounds, preſumes ſuch perſons to be 
weak, and eaſily deemed to prejudge the heirs by the inſtigation of thoſe a- 

bout them; and therefore diſallows ſuch diſpoſitions. And as to the caſe 
of David Grantame, it was but one, aad very ill repreſented ; and there it was 
proven that the diſpoſition, being of ſeveral ſheets of paper, was all written 
with his own hand, and was, for a pious cauſe, in favours of the kirk-ſeffion 
and his wife, by whom he got all his means. To the ſecond, Albeit there 
be exceptions when the cauſe is ſo onerous that it relieves the heir of an equi- 
valent burden to which he would be liable, and therefore excludes him, 
and he has no detriment ; yet the narrative of a diſpoſition bearing ſums of 
money, will never prove ſuch a cauſe onerous, unleſs the anterior heritable 
debts were ſhewn : For if the diſponer ſhould have got real money, and 
diſpoſed thereof to her huſband or friends, yet the diſpoſition would be redu- 
ced, as being in prejudice of the heir. To the Hird, That there is here no 

difference betwixt the firſt acquirer and a ſingular ſucceſſor, whoſe bona fides, 
or the real right will not fave him; but in this ſequitur fidem auctoris, as in 
a diſpoſition made by a pupil, minor, furious perſon, or upon compulſion, 
would reduce alt all 22 ſucceſſors; ſo it doth in this caſe. The 
Commiſſioners repelled the defences, and found the reaſons, as they were rea- 

1oned, relevant. e 5 
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January 23. 1658. 


ARCHIBALD FOHNSTON contra Mr WILLIAM 
 BANNANTINE. Rs 
ARcurs Alp jJonxNxs rod purſues Mr William Banantine, ſon to the 
Laird of Corhouſe, for a ſpuilzie. It was alledged for the defender, 
Abſolvitor, Becauſe he offered him to prove lawfully poinded. It was re- 
plied for the purſuer, That the defence ought to be repelled, becauſe he of- 
fered him to prove, that at the time of the poinding, he compeared and pro- 
duced a diſpoſition for an onerous cauſe, and an inſtrument of delivery of the 
goods ; and that he was truly then in power, and had once recovered them 
out of the poſſeſſion of his author, who was poinded, and that he offered 
then to make faith that they were his own proper goods. It was duplicd for 
the defender, That the reply ought to be repelled, becauſe the decreet, 
whereupon he poinded, was at his inſtance, as affignee to his father, of the 
mails and duties of the land upon which the goods were ; and therefore, the 
maſter of the ground having an hypothecation, delivery thereof by the te- 


nant, or any offer to make forthcoming, that they were another perſon's, by 
| | : their 
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their diſpoſition, could hinder the poinding; but as he might have ſtopped 
the goods, when another had poinded, ſo he might much more have poiuded 
himſelf. The Commiſſioners found the defence and duply relevant. 

| Donnie, Clerk. 


i Eodem die. 
L. E eines BEL 


M ILL, being infeft in an annualrent out of certain houſes in Edinburgh, 
purſued a poinding of the ground againſt the heritor and poſſeſſor: 
Compearance was made for Dry, who alledged no poinding of that part of 
the tenement poſſeſſed by him, till firſt he were ſatisfied of the ſums expend- 
ed by him; neither ſcarcely for the reparation thereof; ſeeing without that 
reparation, part of the houſes would have been unprofitable. Tt was an- 
fwered for the purſuer, That this defence would not ſtop his poinding, but 
if the defender had expended any thing warrantably and profitably in repa- 
ration, he might purſue either him who gave him warrant, or any who ſhould 
reap the profit, but could not thereby ſtop the poinding. The Commiſſio- 
ners repelled the defence, and decerned, reſerving to the defender his action 
of reparation, as accords. | 


Balfour, Clerk. 


Eodem die, 


Mr FOHN SCOUG AL coura HUGH MONTGOMERY 
| of BRYGEN. | 


M* Scougal, being infeft in a wadſet of the lands of Kraidones, firſt 
171 granted by the Laird of Caprington to Robert Halyburton ; and having 
obtained decreet againſt Hutcheſon the tenant, for two year's duty laſt paſt ; 
he ſuſpended, and compearance is made for Hugh Montgomery of Brygen, 
who alledged, That he ought to be preferred to the mails and duties, becauſe 
he is heir or apparent heir to umquhile John Montgomery his father, who' 
ſtood infeft in theſe lands by the Laird of Caprington, long before Halybur- 
ton or Scougal's infeftment ; and, by virtue thereof, was ſeven years in peace- 
able poſſeſſion. It was anſwered for Scougal, That he ought to be prefer- 
red, becauſe he offered him to prove, that he and his author Halyburton 
ſtands infeft in the ſaid lands, and, by virtue thereof, in poſſeſſion ſeven years 
immediately before the year libelled ; and therefore, this being a poſſeſſory 
judgment, and he having already obtained decreet againſt this tenant, he could 
not be excluded by auy other prior right and poſſeſſion before theſe ſeven 
years, until his right were produced. 2dly, He could not be excluded 
by Hugh Montgomery, becauſe he was not yet infeft, upon which he could 
not purſue for mails and duties, having no title. It was anſwered for Mont- 
gomery, That, in a caſe of competition which ſuffers not delay, yet the 
apparent heir may propone upon his predeceſſor's right as well as if he were 
infeft ; and that Scougal cannot plead againſt the benefit of a poſſeflory judg- 
ment, ſeeing his father had not only a prior right, but long prior poſſeſſion. 
The Commiſſioners found that Hugh Montgomery had good right to com- 
pete upon his father's right, though he was not infeft ; but found the alled- 
geance for Scougal, that he was in the laſt poſſeſſion ſeven years, relevant 
againſt a prior poſſeſſion. N 5 


Beroun, Clerk. 
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| | Eodem die. 
BORTHWICK of CRINKSTON contra WAUCHOP. 


ORTHWICK of Crinkſton, upon a reverſion granted to his grandfire 

by Gilbert Wauchop for L. 300 above an hundred and twenty years 
ſince, and having long ago uſed an order of redemption againſt Wauchop 
of Craigmoor, as apparent heir to the ſaid umquhile Gilbert Wauchop his 
goodſire, he purſued a declarator of redemption and obtained decreet, albeit 
the order of redemption was uſed on the Sabbath-day, and that all parties 
having intereſt were not cited at the market-croſs, conform to the ſummons 
of declarator ; and albeit the reverſion bears ſpecies of gold and money, at ſuch 
rate, as that the ſum (theſe ſpecies being rated now no higher than they 
were in the reverſion), would have been as good as the land ; yet becauſe the 
whole money was not fo tailzied, the lands was declared redeemed, by 
payment of L. 300, which was the ſum in the reverſion, preſent current mo- 
ney, neither in the ſpecies nor at the rates mentioned in the reverſion, and 
Wauchop was decerned to renounce and reſign all right and poſſeſſion he 
had from Borthwick, but prejudice to him of any other right, as accords 
upon which declarator Borthwick, having warned before Whitſunday, pur- 
ſues a removing. It was alledged for Wauchop the defender, No proceſs, 
becauſe the purſuer was not infeft in the lands, nulla ſaſina nulla terra. It 


was anſwered for the purſuer, That, albeit regularly removing cannot be with- 


out infeftment; yet it hath its exceptions, viz. a tenant or wadſetter rede em- 
ed, who took right from any party, cannot controvert their author's right; 
and therefore more here, where there is not only a wadſet, but a decreet de- 
cerning the defender to renounce the poſſeſſion. 240, It was alledged for the 
defender, That, albeit he was decerned to renounce the poſſeſſion, yet it was 
only ſuch poſſeſſion as he had from this purſuer or his author; but he offer- 
ed him to prove, that he had right to the ſaid lands, and was infeft by 
Cockburn of Newhall, and, by virtue thereof, in poſſeſſion forty years be- 


fore the warning, which right muſt defend him ay and while it be reduced. 


It was anſwered for the purſuer, That he cannot aſcribe his poſſeſ- 
ſion from that right of Cockburn of Newhall, ſceing the reverſion acknow- 
ledged his right to have been long before from the purſuer and his predeceſ- 
ſors; and therefore he cannot controvert his author's poſſeſſion, or aſcribe it 
to another right, but conform to reverſion and decreet, muſt reſtore the 


right and poſſeſſion he had from this purſuer's predeceſſors. The Commiſſio- 


ners repelled the defence, and decerned, reſerving to the defender any other 

Deunie, Clerk. 
Eodem die. 

Lady OTTERSTANE contra her Huſband's CREDITORS. 


T HE Lady Otterſtane, being infeft in an annualrent of 2400 merks out 

of the lands of Aloa, upon her contract of marriage and infeftment, 
purſues a poinding of the ground. Compearance was made for her umqu- 
Hile huſband's creditors, who alledged, That, by her contract, it was pro- 
vided, That, if there were children of the marriage beſide the heir, ſhe 
ſhould reſtrict the ſaid annualrent to 2000 merks in favours of the other 


bairus of the marriage, 400 merks behoved to accreſce to her huſband's cre- 
ditors, who were always preferable to any proviſions to her children. It was 


alledged 
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alledged for the children, That they ought to be preferred to the creditors ; 

becauſe this proviſion was a reſtriction granted by their mother; becauſe it 
it was long before any of the creditors = contracted ; becauſe it was con- 
tained in their mother's infeftment, and was not a private bond of proviſion, 
but ſuch a proviſion as the creditors might have known by the regiſter of 
ſeiſins. The Commiſſioners preferred the children to the creditors, in the 
faid 400 merks. 


January 26. 1658. 
Sir ANDREW K E R conta MARK HALT BURTON 


IR Andrew Ker of Greenhead having charged Mark Halyburton upon 
8 his bond, for relieving Sir Andrew of the half of a ſum contained in a 
bond granted by Sir Andrew's grandfather and Mark's father to umquhile 
Wright, which being aſſigned to Andrew Ker of Chatto, Wright's ſon-in- 
law, he had obtained decreet againſt Sir Andrew therefor: Upon which 
diſtreſs, Sir Andrew now charges the faid Mark Halyburton, who gave 
bond, upon which he is charged; who, having raiſed ſuſpenſion and reduc- 
tion, inſiſts upon theſe reaſons, fri, That the bond, granted by the ſaid 
Mark, was upon mere miſtake and error; ſuppoſing that he might have 
been made liable for the whole ſum as heir, or repreſenting his father granter 
of the bond ; whereas he neither was nor will be heir or executor to his fa- 
ther. 2do, Albeit he were liable, yet there is no lawful diſtreſs ; becauſe it 
is by mere colluſion betwixt Andrew Ker of Chatto, and Sir Andrew, to be 
a ground to the charge; and therefore Sir Andrew is only holden as con- 
felled in abfence ; whereas he hath omitted this competent defence, that 
the ſum was paid, whereupon Mark hath raiſed reduction of that decreet, and 
craved that it might be firſt diſcuſſed. It was anſwered for the charger to 
the fir/?, That it is no way relevant, unleſs it were alledged that the char- 
ger had fraudulently circumveened, by expreſſing a falſe cauſe for a true, and 
that that was the only cauſe in the bond : But there is no law to take away 
the bond upon the granter's miſtake, or upon his voluntary engagment for 
his father's debt; for it is very ordinary for ſons, though they bruik the 
lands or eſtates by ſingular titles, to engage for their fathers, and can nei- 
ther be free of theſe engagements, nor can get repetition another way, if they 
pay. To the ſecond, There is nothing to evidence colluſion. 240, The plea 
was intimated to Mark Halyburton, and if any thing was omitted, he 1s to 
impute it to himſelf, It was anſwered for the faid Mark, That the intima- 
tion of the plea was above three years fince. The Commiſſioners repel- 
led the reaſons of reduction, in reſpect of the reply, ſuperſeding execution for 
a year, that Mark might infiſt in his reducton, he finding caution, if he 


ſuccumbed in the reduction. 
| Dounie, Clerk. 


Zudem die. 
Mr JOHN STEWART Mainiſter contra his PARISHIO- 


-NERS, 


R John Stewart Miniſter having purſued his pariſhioners of Craw- 
mond for his ſtipend, they excepted that they had made payment 


bona fide to Mr William Hay, who ſerved as actual Miniſter at Cramond, 
admitted by the preſbytery, and that before any warrant granted by the 
| M m 
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Council to Mr John Stewart, approving him as Miniſter, or preferring him 
to Mr William Hay, whereupon litiſconteſtation was made; and now, at 
the time, the pariſhioners being to prove their exception, It was alledged 
for Mr John Stewart, That he offered to prove, by the eyed oaths, 
that, though they had got diſcharges, yet they had made no real payment 
to Mr William Hay, and offered to make faith that it was come to his know- 
ledge {ſince litiſconteſtation. The defender opponed the act of litiſconteſta- 
tion, and that there could not be a ſecond litiſconteſtation in one caſe. The 


Commiſſioners ſuſtained the alledgeance for the purſuer, againſt ſuch of the 


defenders as were preſent to give their oaths, the purſuer making faith, that 


it was lately come to his knowledge. 
| ; Dounie, Clerk. 


Eodem die. 


The Executors of the Laird of MOV SUAL contra CRAIG of 
MAXWELTON. 


H E executors of the Laird of Mowſual, purſues Craig of Maxwelton, 
+ for payment of a ſum of money due by him to umquhile Mowſual 
by his contract of marriage. It was alleaged for the defender, Abſo/vitor, 
becauſe he was an aſſignee to an equivalent ſum due by the defunct, which 
he offered to compenſe. It was alledged for the purſuer, No compenſation, 
becauſe the aſſignation was taken ſince the defunct's death; and therefore, 
as the executors could not prefer one of the defunQ's creditors to another; 
ſo much leſs could the defunct's debtors, by taking aſſignation from the de- 
funct's creditor, prefer that creditor, without any legal diligence, to all other 
creditors. The Commiſſioners ſuſtained the defence, notwithſtanding of 
the reply, ſeeing it was only proponed for the executors who had no intereſt, 
and that the ſame would be competent in a double poinding to be raiſed 
againſt the co-creditor, by the executors, who then would diſpute their 


Balfour, Clerk. 


January 29. 1658. 
FANET WADDEL contra — BELL. 


ANET WADDELL purſues —— Bell for the ſpuilzie of a mare. It was 
) alledged for the defender, Lawfully poinded from Waddell's father by 
the purſuer ; and, in fortification of the poinding, it was offered to be pro- 
ven, that the mare was bought by him from an Engliſhman in anne 1653, 
and (till kept, uſed and wrought by her till the poinding. It was anfwercd 
for the purſuer, That the alledgeance that this mare belonged to the pur- 
ſuer's father, is contrary to the libel, and ſhe is in /ibello, and offers her to 


prove, that ſhe bought the mare and a foal, and had her always in poſſeſ- 


ſon thereafter, albeit ſhe ſuffered her father to make uſe of her work. 
The Commiſſioners found the defence relevant, notwithſtanding the reply, 
ſeeing the defence was more pregnant, and the purſuer was, and is yet, in 


her father's family. | 
. Dounie, Clerk. 


Eodem 
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= | Eodem dic. 
Lord COLFILL contra the Land of , 


| 12 CoLviLlL purſues the Laird of Tillyboll for the teinds of certain 
lands whereto Colvill had right by a tack granted by the miniſter and 
parſon of the pariſh for nineteen years, and prorogate by the Commiſſioners 
for plantation of kirks. Compearance is made for my Lord Protector and 
the Commonwealth, who craved to be preferred and anſwered, becauſe my 
Lord Colvill's tack is null, as being granted by the miniſter for nineteen 
years, without conſent of the patron, viz. the King; and fo is null by the 
acts of parliament 1617 and 1621 ; and the benefit thereof belongs now to 
the Commonwealth. It was anſwered for the Lord Colvill, That albeit his 
tack wanted the conſent of the patron, yet that was ſupplied by the decreet 
of prorogation of the Commiſſioners of plantation, who had power both 
from King and parliament ; and in the act 1617, tacks ſet by the Comiſ- 
ſioners for plantation are excepted. It was anſwered for the Commonwealth, 
The tack being null, the prorogation falls therewith in conſequentiam, and it is 
known, that the Commiſſioners of plantation did not conſider the validity 
of the tack prorogate, unleſs alledgeances had been proponed upon the nul- 
lity thereof, which the Lord Colvill doth not, nor cannot alledge; and the 
exception of the act of parliament 1617 is of late decerned by the Commiſ- 
ſioners to be granted by parties who formerly had valid tacks, and which 
were burdened with miniſters ſtipends in recompence of the ſaid burden; 
but does not except tacks prorogate, which are null. It was further alledged, 
That the Lord Colvill's tack and prorogation cannot be taken ſummarily in 
poſſeſſorio, and muſt be reduced. It was anſivered, There is no neceſſity of 
reduction, ſeeing all is produced and inſtantly verified, and therefore accor- 
ding to the * — where the major is juris, viz. long tacks ſet without 
conſent of the patron, is null, and the minor is facti, appearing by inſpec- 
tion, v/z. That this is without conſent of the patron, there it needs no re- 
duction. The Commiſſioners found the tack and prorogation null, without 
neceſſity of reduction, and preferred my Lord Proteſtor. 
| Dauny, Clerk. 


1 | | Eodem die. 
SINCLAFTR a HOmeE 


8 having charged Home to fulfill a contract of marriage paſſed 
betwixt him and Helen Sinclair their ſiſter: It was alledged for Home 
the ſuſpender, That the letters were unwarrantably granted, and ought to 
be ſuſpended; becauſe the ground charged for, being in favours of the ſu- 
ſpender's wife, the contract could only have been regiſtrate at his inſtance, 
and the inſtance of her brother. It was anſwered for the charger, That they 
were parties contracters with, and for their ſiſter. It was anſwered for the 
ſuſpender, That that can give them no intereſt to charge for proviſions, not 
in favours of them, but of their ſiſters, unleſs the contract had borne an ex- 
preſs proviſion, that a charge ſhould be at their inſtance therefor. It was 
anſwered for the charger, That they being contractors and burden: bearers 
for their ſiſter; and having paid her, to charge they had intereſt, and 
there needed no ſuch clauſe inſerted, unleſs it had been inſerted for parties 
not contracting. The Commiſſioners repelled the reaſon, and ſuſtained the 
charge, and declared they would do ſo in time coming, ſeeing it was more 
| | | | fit 
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fit that charges ſhould be for the ſecurities of wives at the inſtance of their 
parents, or ſome contracting, than at their own. 
| Dounie, Clerk. 

Eodem die. 
ROBERT ARNOT contra WILLIAM BAXTER. © 


merks, ſhe ſuſpends upon double poinding. Compearance is made for 
William Baxter, and declarator thereupon, and alledges, he ought to be pre- 
ferred to Robert Arnot, becauſe he offered him to prove by his oath, that 
this is a renewed bond for the like ſum, due by the ſuſpenders to umquhile 
William Arnot the rebel. It was ee for Robert, who granted that this 
was a renewed bond, and produced the former bond, and alledged, It could 
not fall under wives eſcheat, becauſe it bore annualrent, aud ſo was heri- 
table quoad ſiſtum. It was anſwered. for the donator, That he offered him 
to prove it was made moveable by a charge. It was anſwered for Arnot, 
That he offered him to prove, that n_—_ William was relaxed before 
the ſaid bond was regiſtrate, or any charge thereupon, and produced the 
ſuſpenſion and relaxation. It was anſwered for Baxter, The ſuſpenſion was 
null, not being intimated before the day of compearance, conform to the 
act of Sederunt. It was anſwered for Arnot, That he opponed the ſuſpen- 
ſion which was before the act of Sederunt; and though it were after the 
execution of the relaxation, is ſufficient to take away the rebellion, tho' there 
were no intimation to the charger, which would only make it null guoad 
the charger. The Commiſſioners repelled the alledgeance duply and qua- 
druply proponed for Baxter, in reſpect of the reply and triply proponed for 


and preferred him. 
Robert Arnot, P Balfour, Clerk. | 


ROrrar ARNoT, having charged Jean for payment of 1700 


| | January 28. 1658. 
WILLIAM MILLER contra TA MES SEATON. 


\ Vin MI1LLER inſiſting in the former purſuit againſt James ' Seaton 
g for his malicious defaming of him, before Major General Leſlie, as 
a traitor, in anno 165 1, for the 1 that he ſuſtained through his incar- 
ceration thereby. It was now alledged, Abſolvitor, Becauſe the defender did 
no wrong to delate the purſuer, ſceing the defender was a Captain in the 
garriſon of Burntiſland under Major General Leſlie, and the purſuer came 
over the water from the Engliſh quarters; and the defender offers him to 
prove, that he was informed by Jean Ker who-came over with him, that 
he was reputed as an intelligencer or ſpy. 2do, It was alledged, That this libel 
inferring a capital crime, viz, Treaſon, by an expreſs act of parliament, 
whereby an accuſation of treaſon, not made out, is treaſon, it ought firſt to 
be criminally purſued, before damage and intereſt can be demanded, where 
the defender would have the benefit of an inqueſt. 37io, Seeing it was al- 
ledged, That the purſuer was aſſoilzied, and that he had a paſs, theſe are 
only probable ſcripto vel juramento. The Commiſſioners, before anſwer, 


-ordained the ſaid Jean Ker to be examined ex officio. 


Eodem 


E N GL I $'8 N 5 - 
4: Ge Eodem die. 
BIRX EN BOI G cmra SIGHT. 


Te E Laird of Birkenboig purſues the Laird of Sight for ejection and 

ſpuilzie. It was alledged for the defender, Abſouiftor, Becaule he offer- 
ed him to prove, that he entered in the land and meddled with the goods, 
being put in poſſeſſion by the purſuer, at leaſt with his conſent. It was an- 
 ſwered for the purſuer, That that member of the defence anent the purſuer's 
conſent was only probable ſcripto vel juramento, as directions, mandate, and 
the like. It was anſwered for the defender, That ſeeing the matter of poſ- 
ſeſſion was probable for the purſuer by witneſſes, the conſent to that poſ- 
ſeſſion behoved alſo to be probable by witneſſes. The Commiſſioners would 
not ſuſtain the conſent thus ſeverally to be proven by witneſſes, but ordained 
the defender to condeſcend upon the manner of conſent. | 


| Eodem die. 
WILSON contra ISOBEL ADAMSO N. 


| I LSON, having obtained decreet of removing before the Bailies 

againſt the poſſeſſor of a tenement of land in Edinburgh. Iſobel 
Adamſon raiſed ſuſpenſion and reduction thereof, upon this reaſon of ini- 
quity, That ſhe ſtood infeft in the ſaid tenement, and by virtue thereof 
Kren years in poſſeſſion, and that ſhe was not warned; but having com- 
peared before the Bailies, ſhe both alledged, that dilator and peremptor 
upon his right, which were unjuſtly repelled. It was anſwered for Wilſon, 
That theſe were moſt juſtly repelled, becauſe, in the ſaid Iſobel her infeft- 
ment produced before the Bailies, there was a viſible intrinſic, viz. That 
the was infeft by and as neareſt heir to the ſaid defunct 
by the mother's fide ; which was evidently null, ſeeing there is no ſucceſſion 
in Scotland to any defunct by the cognates having contingency of blood by 
the defunct's mother, but only to the heirs having contingency of blood by 
the father's ſide; likeas this Wilſon was infeft as neareſt heir to that ſame 
defunct by the father's fide. It was anſwered for the ſaid Iſobel, That it 
was wrong in the Bailies to take away her infeftment in judicis poſſeſſorio, 
clad with ſeven years poſſeſſion, by a reply without a reduction. 249, The 
Bailies were noways competent to cognoſce upon nullities. It was anſwered 
for Wilſon, That there needed no reduction, for the nullity was manifeſt, 
and inſtantly verified. The Commiſſioners found the letters orderly pro- 
ceeded, and aſſoilzied from the reduction; for they thought, that, albeit 
the Bailies were not proper to cognoſce upon nullities, and that, upon that 
ground, the cauſe would have been advocated from them, yet the decrect 
being right in the matter, they would not reduce the ſame. | 


Balfour, Clerk. 
| January 29. 1658. 
K E R contra NI D DIE. 


M* WILLIAM KER, brother to the Laird of Lochtour, being infeft by 
Lochtour iu an annualrent out of the lands of Hayhope, for ſecurity of a 
ſum of money due to him by his brother, and having aſſigned the ſame to 
James Forſyth, they purſue a poinding of the ground; in which compear- 
ance is made for the tenants and the Laird or Niddie who is now — 
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In which, proceſs, it was formerly alledged for the tenants, That the poind- 
ing of the ground can only be decerped againſt them conditionally, in ſo 
far as it may be extended to their teind-mails, conform to the 36th act of 
parliament James III. It was anſwered for the purſuers, That that act of 
parliament bears only, that tenants ſhould not be diſtreſſed by the brief of 
diſtreſs by unjuſt debt, which brief, did only proceed upon perſonal debts ; 
bot the condition of an annualrent by an infeftment is of that nature, both 
by the law and cuſtom here, and in England, that it affects, not only the 
property of the lands, but all the crop and ſtock that ſhall be found there- 
upon to Wwhomſoever they belong: And therefore, in the caſe, parties com- 
pearing, and offering to ſwear goods their own, and neither the heritors 
nor tenants, and yet being poinded, the poinding was found valid. It was 
anſwered for the defenders, That the brief of diſtreſs is general, and compre- 
hends as well the maſter's real debts as perfonal, and is the ſame with a 
precept of poinding according to the preſent ſtyle ; for there needed no ſuch 
caution for the maſter's perional debts, for which there could be no colour to 
ind the tenant's goods; and if the annualrent took effect without limita- 
tion, it would deſtroy the tenants, and calt waſte the lands. The Com- 
miſſioners reſtricted the poinding to the tenants rents, the terms being come 
and bygane, and to the heritable right. It was further alledged, Abſulvitor, 
becauſe the purſuer, having charged upon the bond which was the ground 
of infeſtment of the annualrent, had thereby paſſed from his heritable infeft- 
ment, and made the ſame moveable, which therefore would not tall to his 
heirs, but his executors ; and therefore, the infeftment being extinct, it could 
take no effect by poinding of the ground. It was anſwered for the purſuer, 
That the charge doth not extinguiſh the infeſtment, but expreſsly the op- 
tion of the charger to make uſe of the perſonal obligement, but prejudice 


of his infeſtment ; and therefore, though a charge or rcequilition makes a ſum 


moveable, and in the queſtion between the heir and executors, prefers 
the executors ; the ground thereof is, becauſe the defunct, whom both re- 
preſent by the charge fignified by his option, that the fame ſhould be move- 


able, and fo belonged to his executor, and in that caſe only, the infeftment 


is counted as extinct ; becauſe none can be infeft but as heir: But as the 
executor may crave poinding of the ground for bygone annualrent upon the 
defunct's infeftment, it hath never been yet found, but that he might com- 
pell the heir to enter to the annualrent, and ref ign in his favours, that fo 
he might uſe the infeftment againſt any other party; but here the caſe 
is, W hen the charger himſelf is alike, in whoſe perſon the infeftment ſtan ds, 

whether it be that "charger is underſtood to have paſſed from his infeſtment, 

which would be a very evil conſequence. 2do, Though it were ſo inter- 
preted, yet the only mean making the ſame moveable, and ſo pailing from 
the infeftment by the charge, the purſuer paſſeth from the charge, which 
he may do at any time, and returns to his infeftment. The Crmmilioners 
repelled the defence, in reſpect of the reply. It was now alledged, Abſoiovi- 
tor from the poinding of the ground, Becauſe the ſum due to Mr William 
Ker for ſecurity, whereof the annualrent was granted, was fatisfied and ex- 
tint by compenſation, in ſo far as Mr William Ker was debtor to his bro- 
ther Lochtour in greater ſums, which are produced. By which com- 
penſation, both the ſum due to Mr William by Lochtour and by Mr 
William to Lochtour, were %% jure et ab initio extinct; in the ſame 
manner as if they had been diſcharged. To which it was anſwered 
for the purſuer, That the defender "the Laird of Niddie, cannot al- 
ledge compenſation upon the debt by Mr William Ker to Lochtour, 
becauſe he had no right to theſe debts; and compenſation can only be ſu— 


tained, Where it is proponed for the purſuer, who had right to the ſums 
_ wherewith 
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wherewith he would compenſe, and not otherwiſe ; for if an executor were 
purſued for a defunct's debt, and would alledge compenſation of the like 
debt due to the defunt by the purſuer or his cedent, it would not be ſu- 
ſtained, unleſs the executor had confirmed that debt with which he would 
compenſe. 24, Albeit in that caſe compenſation could be admitted; yet 
a compenſation cannot be admitted upon a perſonal debt to take away this 
infeftment, being a real right, which cannot be taken away by a diſcharge, 
but only by a renunciation and an order of declarator of redemption, other- 
wile the greateſt ſecurities of this nation, (that, by the regiſters, they may 
know the real right of any party with whom they may contract, being ſe- 
cure, that no private perſonal deed, either by diſcharge, aſſignation or com- 
penſation, can prejudge them, ) ſhould be loſt ; and therefore, the contrary was 
found in the competition betwixt the creditors of John Donaldſon, where the 
compriſer of a wadſet, though long poſterior, was preferred to the aſſignee 
to the ſame heir with the wadfet, though they had got from the debtor's 
new bonds and payment of a part. It was anſwered for the defender, 1m, 
That compenſation is competent % jure, and takes away both the debtors 
ab initio; and therefore it neither needs nor can have a right thereto, being 
extin&, neither needs it a diſcharge. To the /ccond, The infeftments and 
real rights cannot be taken away by perſonal rights ordinarily ; yer it hath 
its exception, viz. where the infeftment is not principal, but acceſſory to a 
r{onal right, as here, and likewiſe in a compenſing, payment, by intromil- 
ſion with mails and duties. takes away the compriſing, and alſo the ground 
of the infeftment, being either granted by a minor without the conſent of 
his curators, or one officious. Theſe exceptions will be admiſſible to take 
away all real rights againſt fingular ſucceſſors. The Commiſſioners repelled 
the reaſon of compenſation, in reſpect of the reply founded upon the real 
right: And it being then alledged, That at leaſt the compenſation behoved 
to take place for the bygone annualrents, which were now moveable, and 
would fall under ſingle eſcheat, and belong to the executor, and were in all 
parts perſonal debts, and were compenſable. It was anſwered for the pur- 
fuer, That the fame reaſon of the real, excluded hoth from bygones, and 
in time coming. The Commiſſioners fuſtained the reaſon of compenſation 
for the bygones before the intimation of James Forlyth's affignation. 
| Balfour, Clerk. 


| Eodem die. 
GEORGE BAIN contra PETER WARNE. © 


EoRCGCE Bain purſues Peter Varne for reſtitution of a pack of knives 
{ſhipped by the purſuer in the ſhip whereof the defender was maſter ; 

and which, by the fault or negligence of the defender or the mariners, for 
whom, in law, he is anſwerable, was burnt by a peat carried into the ſhip, 
and no other goods burnt. It was anſwered for the defender, Abſolvitor, 
Becauſe he offered him to prove, That the thip having landed upon Satur- 
day, he required the purſuer to take out his goods, and declared to him, he 
would not be anſwerable for them, becauſe the ſeamen would go aſhore on 
the Sabbath. It was anſwered for the purſuer, Non relevar, unleſs it were 
alledged, That the requiſition was made in due time of day; for any requiſi- 
tion made was only at ten o'clock at night, which was no lawful time. It 
was anſwered for the defender, That he offers him to prove, that others 
took out their goods after the requiſition. It was anſwered for the purſuer, 
Yet non relevat, that others did, ſeeing neither they nor the purſuer were 
c a obliged 
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144 | 
obliged ſo to do. The Commiſſioners repelled the defence and duply, and 
admitted the libel to the purſuer's probation. 

I | Donnie, Clerk. 


January 30. 1658. 
TROOP contra WIL REI ES. 


FRO OP having obtained decreet contra Wilkies for a debt of their pre- 
deceſſors. They ſuſpend, and raiſe reduction on this reaſon, That 
they were and are minors, and offered to renounce. It was anſwered for 
the charger, He oppones his decreet in foro contradictorio, wherein they com- 
ared and offered to renounce; and a time being aſſigned to them for that 
effect, they produced no renunciation. It was anſwered for the defenders, 
That their compearance and failing to produce were deeds whereby they 
were- leſed, and ought to be reſtored againſt them. The Commiſſioners | 


admitted the renunciation. 
| Brown, Clerk. 
| Eodem die, 
FAMES GARDENER contra TENANTS. 


Ames GARDENER purſues the tenants of ſome lands that were compriſed 
for payment of their mails and duties whereto he had right from Cumlixy. 


It is anſwered for the tenants, That they had made payment to their maſter | 


Cumlixy a year before-hand. It was anſwered for the purſuer, Non relevat, 


Becauſe only payment made .bona fide could liberate tei ants againſt ſingular 


ſucceſſors, but payment before-hand could not be 69a fide, becauſe it was 


| upon no obligation, but voluntary, and therefore upon the peril of the 


payer ; and thoſe that had the lands, behoved to have right to the profits 
thereof. It was anſwered for the defender, That payment ſo made before- 
hand, was according to the cuſtom in that part of the country. It was an- 
fwered for the defender, Non relevat, For it was a due cuſtom, and could 
prejudge none but thoſe who ſo agreed. The Commiſſioners repelled the 


defence. 
| Brun, Clerk. 
ROBERT. SCOTT contra MARY ELPHINGSTON. 


NR Ovzyr ScoTT, as aſſignee conſtitute by Katharine Johnſton and 
IX M<Maur her ſpouſe, to a bond of 600 merks, granted.by Mary El- 
phingſton. She ſuſpends upon this reaſon, That this aſſignation was after a 
ſuſpenſion raiſed at her inſtance againſt the creditors ; and ſo the matter 
being litigious, ſhe cannot be prejudged of the cedent's oath to prove her 
reaſon, vz. That the true cauſe of the granting this bond, was a legacy of 
1000 merks left by umquhile Peter Johnſton her huſband to the cedents; 
and offered to prove, that, by the defunct's debts thereafter occurring, the 
inventary was exhauſted, and ſo no legacy due. It was anſwered for the 
charger, That by this bond, 600 merks being accepted for a legacy by the 
nature of the agreement, it is a tranſaction, whereby the peri] of ſuch oc- 
curring debts was taken upon the executors, though it had not been ſo ex- 
preſsly communed to, ſeeing ſhe took a diſcharge of the legacy ſine cautione 
mutiana, before the condition of the defunct's debt was known; ſo if there 


had been no debts, as the legator could have got no more than this 609 
merks, 


E N G E I yu ds 


- merks, ſo whatſoever the debts were, he ſhould have no le. The Com- 
miſſioners repelled the reaſon, in reſpect of the reply. 
| | ; no . Balfeur, Clerk. 


, Zodem die. 


COMMISSIONERS at LEITH contra the TENANTS 
of NORTHBERWIES 


HE Commiſſioners at Leith, having arreſted the mails and duties of 

the lands of Nothberwick, for payment of the ſum of 13000 merks due 
by umquhile Sir W illiam Dick to the Lords of Seſſion; and, it now being 
a public ſum, purſue the tenants to make the arreſted mails forthco- 
ming. It was anſwered for the defenders, No procels, becauſe this arreſt- 
ment having been uſed in the lifetime of Sir William Dick, it died with 
him, and no action could be founded thereupon, till firſt the purſuers ob- 
tained themſelves executors-creditors confirmed to Sir William, and purſue 
thereon, or at leaſt till the debt be eſtabliſhed by a decreet againſt ſome 
repreſenting Sir William. It was &rſwered for the purſuers, That they had 
done that which was ſufficient, ſeeing the arreſtment was a legal aſſignation, 
and that now all parties having intereſt were called, not only the tenants, 
but the neareſt of kin to Sir William, as they who have the intereſt in his 
moveables, and who, in hoc judicio, may propone all competent exceptions, 
without multiplication of unneceſſary proceſſes. The defenders opponed the 
conſtant practice, that arreſtments, as well as inhibitions, died with the 
debtor. The Commiſſioners repelled the defence, and ſuſtained the libel in 
this order, and declared they would do ſo in time coming, without multipli- 
cation of proceſſes, That where arreſtments were uſed againſt parties de- 
_ ceaſing, ſummons might be uſed againſt theſe in whoſe hands it was arreſt- 
ed, and the defunct's neareſt of kin for their intereſt ; or, if the proceſs 
were raiſed before the defunct's death, that the ſame may be wakened or 


transferred againſt the neareſt of kin. | 
„ Donnie, Clerk. 


January 30. 1658. 
MILLAR conra S E T 07 


n purſuing Captain Seton for the loſs ſuſtained by him, when 
he was impritoned, upon information given by Seton againſt him, as 
an intelligencer to the Engliſh the time of the late war, and from which 
ſcandal and calumny he was, by a council of war, aſſoilzied at Burntiſland, 
where he was incarcerate: This is called actio civilis injuriarum pro damno 
et intereſſe. Alledged, No proceſs, becaule by the civil law actio iſla civili. 
injuriarum preſcribes ſpatio unius anni; eſpecially it being verbal. An— 
fwered, The injury was real, and that he really ſuffered loſs in his trade, by 
his miſinformation 2d, He did no wrong; becauſe, he being a Cap- 
tain, and the purſuer coming from the enemy's bounds, without a paſs either 
from the King or Eſtates,. it was a great preſumption. Likeas, he was in 
bona fide ſo to inform, having knowledge thereof a fide digno. This the 


Judges found relevant. | 
AR. Pelle. Alt. Gilmer, 
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February 1. 1758. 
G R A N:T contra the Maſter of G RA V. 


T2 was a ſuſpenſion raiſed by one Grant againſt the Maſter of 
Gray, becauſe the ſentence was given againſt him per imperitiam procu- 
ratoris, who had omitted a defence, viz. That he was only executor-creditor, 
and could not only be conveened for what he had intromitted with more 
than paid himſelf, and inſtead of proponing that defence, he ignorantly 
proponed an exception, wherein he ſuccumbea. The Lords found the let- 


ters orderly proceeded, reſerving action to him againſt the procurator. 


Act. Fletcher. Alt. Sinclair. 


February 2. 1658. 


NM LU X G contra 


to pay him the price of ſome ware whic n 


«LURG purſuing 
ſhe took from him, and which ſhe made uſe of for abulziements to 


her body. Alledged, She was in familia paterna, at the time of contracting 
of this debt; and ſo none could be conveened for it but her father, and his 


executors. Replied, It was in rem verſam, and that ex mandato pairis, the took 
the wares. This was found relevant to elide the defence. 
Act. Wallace. Alt. Hamilton. Os : 
The contrary was found betwixt Sir Thomas Nicolſon and Melvill, 


| Eodem dic. 
HELENCAMPBELL contra the Laird of AUCHINBRECK. 


: H. EN CAMPBELL purſues the Laird of Auchinbeck, her brother, for pay- 
ment to her of an aliment, and of a competent portion, as he who 
hath ſucceeded to their father's eſtate, and ſhe being a poſthumous child un- 
provided. It was alledged for the defender, Abfolvitor from this irrelevant 
libel, becauſe there is neither law nor cuſtom obliging a brother to aliment 
or provide his ſiſter, either as he is brother, or as he is heir ſucceeding to a 
lentiful eſtate. Jt was anſwered for the purſuer, That the defender is liable 
by the law of nature, as repreſenting, his father, who was bound to aliment 
his children, and to provide them ; although there hath not been a practique 
for it, yet there are none againſt it ; and though there were, this is a ſingular 
caſe, the eſtate being opulent, and the father having provided all his child- 
ren competent eſtates and provifions by bond; and being killed himfelf in 
the ſervice of the country, ſhortly after the purſuer was conceived ; fo that 
the being poſthume, in this caſe, the cauſe is ſingular; and the mind of the 
defunct may be well conjectured, that he would have provided her as well 


as the reſt, if he had known of the conception. 
Balfour, Clerk. 


| Eodem die. 
Mr 7AM ES IME RHE A D coma MINT o. 


T HE Lady Minto and her children, by her contract of marriage with 


her huſband Minto, being provided to certain proviſions, Mr James 
| Imerhead, 
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Imerhead, party- contractor, raiſed thereupon inhibition againſt Minto; af- 
ter which Minto diſponed his eſtate to his fon, and his ſon to ſeveral 
others. Mr James, with concourſe of his daughter and others, purſues re- 
duction ex capite inhibitionis. It was alledged for the defender, Abſofvitor 
from the reduction, %, Becauſe the inhibition is null, as raiſed at the in- 
ſtance of James Immerhead for fulfilling of obligations, wherein he hath no 
right; and the purſuit likeways is at his inſtance; and in fo far as his daugh- 
ter concurs, ſhe cannot be heard, becauſe her huſband doth not, nor cannot 
concur with her againſt his own diſpoſition. By the contract of marriage, 
it is clear, that not only the liferent takes no effect till after the huſband's 
death, who was yet living; but for the daughters proviſions, they are pro- 
vided to them, only if there be no heirs- male of the marriage, and payable 
within a year after their father's death; fo that they are conditional, and 
the condition. not extant, becauſe their mother is young, and their father 
yet on life, and may have heirs-male, and alſo in diem; and therefore they 
can have no effect and execution, before the condition be fulfilled, and the 
day come. It was anſwered for the purſuer, firſt, Thar he, party- contractor, 
and burden-taker for his daughter, may charge and uſe ail execution for 
obtaining the ſaid contract fulfilled; and ſo may both inhibite and reduce ; 
eſpecially with their concourſe, wherein his daughter may concur, and with- 
out the concourſe of her huſband ; ſeeing, in effect, it is againft her huſ- 
band. As to the reſt, tho' bonds of proviſion conditional or to a day, cannot 
have effectual execution for payment ; yet a reduction is but a receflory judg- 
ment, whereby payment is not referred, but only the other rights are taken 
away, in ſo far as may prejudge this right; and it is only craved to be de- 


clared, that when the condition ſhall be exiſtant, and the day come, the 


proviſion ſhall take effect againſt the lands, and not be prejudged by the 
rights poſterior to the inhibition. The Commiſſioners repelled the defences, 
and ſuſtained the reduction and inhibition at the father's inſtance, and decla- 
red, that the defender's right aſter the inhibition, ſhould not prejudge the 
proviſion in the contract. It was alledged ior the defender, Abſelvitor, be- 
cauſe, albeit the right produced, granted to young Minto, whereupon his in- 
feftment follows, be poſterior to the inhibition; yet he offers him to prove, 
and inſtructs that his father granted to him a diſpoſition of the ſame lands 
before the inhibition, with an obligation to reiterate and renew the fame. 
It was anſwered for the purſuer, Non relevat, unleſs it were alledged, That this 
diſpoſition, whereupon infeftment followed, was granted, and bears for imple- 
ment of the former diſpoſition. 2do, The ſecond diſpoſition is, in effect, an 
innovation of the firſt, having ſeveral clauſes therein inconſiſtent with the 


firſt. It was anſwered for the defender, That he needs not ſay the ſecond 


diſpoſition bears for implement of the firſt, ſeeing it is for the ſame cauſe with 
the firſt: And as to the innovation, n relevat, albeit they were different 
clauſes in the ſecond to innovate the diſpoſition ; ſeeing theſe will only in- 
novate pro tanto. The Commiſſioners found the defence relevant and pro- 


ven; and therefore afloilzied. 
| Downie, Clerk. 


February 3. 1658. 
Lady CLARKINGTON contra the Laird of GAITGIRTH. 


iir Clarkington being executrix-dative confirmed to Sir William Scott 
her huſband, and, having charged the Laird of Gaitp'rt', for payment of 
theſum of 5000 merks, due by bond by the Earl of Loudon principal, and Gait- 
| | girth 


2438 -| nls I O N 5 OF THE 


girth cautioner, to the defunct: They ſuſpend ; and in the ſuſpenſion com- 
pearance is made for Scott, now of Clarkington, alledging, That he, 
as heir to his father, ought to be preferred to the ſum; becaule, albeit it was 
ab initio moveable; yet it became heritable by a ſupervenient appriſing 
againſt the Earl of Loudon, and an infeftment following thereupon. 
It was anſwered for the execuirix, I hat, after the ſaid appriſing, the defunct 
had charged Gaitgirth the contractor, againſt whom ſhe now intiſts ; and ſo 
the charge hath made the ſum moveable. It was anſwered for the heir, 
Non relevat, unleſs the charge had been againſt the principal party, whoſe 
lands were appriſed ; in which caſe only the charge could be interpreted a 
paſſing from the infeſtment, and ſo making the ſum moveable : But however 
the cautioner can pay to no perſon, but who can give him intereſt to ſeek re- 
lief of the principal, which an executor cannot do, but only an heir en- 
tering and renouncing the infeftment and appriſing. It was anſwered for the 


ik exccutrix, That the charge being againſt the cautioner, is as well a paſſing 
bo from the infeftment, and chooſing rather perſonal execution than the real 
WF right; and fo making the ſum moveable, and to belong to the executrix, as 
71 | well as if it had been againſt the principal, ſeeing the ground in both is, that 


oh by the charge the charger ſhews his option, rather of perſonal execution than 

we the real right; and, becauſe he cannot uſe both together, theretore his 

Wt, charge is counted a paſſing from the real right pro tempore; unleſs again he 

Med! paſs from the charge, and ſo make his infeftment revive ; which option is as 

well declared againſt the cautioner as againſt the principal; and therefore, 

1 ſceing the defunct annulled and paſſed from his infeftment, there is no ne- 

1 ceſſity that the heir or any other enter therein. The Commiſſioners found 

16 the charge againſt the cautioner relevant to make the ſum moveable, and 

1 therefore preferred the executrix. It was further aedged for the heir, That 

the defunct paſſed from the charge, and ſo received his heritable right; in 

"> ſo far as, after the charge, he took payment of the annualrent of his ſum. 

It was anſwered for the executrix, Non relevat, unleſs it were alledged, that 

the defunct have payment of annualrents for times after the charge: Which 

To}: being found neceſſary, the heir alledged payment of annualrent after the 
Tal 4 charge; which was found relevant. | 
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Dounie, Clerk. 


February 4. 1658. 


Sir MUNGO MONRO contra PATRICK GORDON of 
 GLENBUCKIE and FOHN GORDON of PARK. 


1 e GoR DON of Glenbuckie, and Sir John Gordon of Park his cau— 
b tioner, being charged at the inſtance of Sir Mungo Monro, for payment 
of a bond of 3000 merks, ſuſpends and raiſes reduction, That the procels now 

proceeds at the inſtance of the Laird of Philorth, Sir Mungo's aflignee. 

Compearance is made for Patrick Nicol merchant, who produceth a bond 

due by him to Sir Mungo Monro, and arreſtment thereupon in the hands of 

Sir John Gordon, of all ſums due to Sir Mungo, and craved to be prefer- 
red, as being anterior to Philorth's intimation. It was anſwered for the aſ- 

ſignee, That he ought to be preferred, 1, Becauſe there is no letters of 

arreſtment ,produced, but only extract of the fignet. 2do, Intimation and 

execution of the arreſtment are both the ſame day. 37:0, The arreſtment is 

only of the ſums due by Gordon of Park, and his cautioner, to Sr Mungo 

Monro; but this ſum is due by Glenbuckie, and Park as cautioner, and ſo 

falls not under the arreſtment. It was anſwered tor the arreſters, That the 
| extract 
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extract of the warrant was ſufficient ; but, if need be, they ſhould produce 
the principal before the extracting of the ſentence. 246, Albeit they be both 
in one day, yet the arreſtment bears to be between ten and twelve hours, 
and the intimation was at no hour. 370, Albeit the execution bears ſums 
due by Park and his cautioner ; yet they will mend it, either by making 
it his cautioner ; or otherways by declaring him cautioner ; and that is but 
a miſtake in the deſignation, defigning him principal, whereas he is caution- 
er. 470, Sir Mungo, the common author, is rebel at the arreſter's inſtance; 
after which ne aſſignation made by him can prejudge. It is anſwered for 
the aſſignee, That the execution of the arreſtment cannot now be changed, 
more than his intimation and aſſignation; and that the horning againſt his 
cedent doth not hinder an aſſignation to another lawful creditor. . The ar- 
reſters opponed the act of parliament againſt bankrupts ; whereby, after 
lawful diligence, the bankrupt cannot prefer any other creditors. The Com- 
miſlioners found either of the reaſons proponed for the arreſters relevant to 
prefer them to the aſſignee. | 


= 


Dounie, Clerk. 


Eodem die. 
JOHN LYON contra JOHN MARK. 


8 T HE ſaid John Lyon purſues a ſpuilzie of the houſho!d-pleniſhing of his 
houſe, the time of Tours, taken away by John Mark, and others; 
eſpecially upon the act of parliament 1567; bearing, that theſe who keep 
any intercomuning with thieves and robbers, who do not make known their 
intercomuning to the governors of the country, within forty-eight hours, 
ſhall be holden as art and part. It is alledged for the defender, Abſolvitor, 
becauſe any acceſſion he had was, per vim majorem, by Jackſon and other 
two Tories, who forced him to buy their goods: Likeas, Jackſon being 
hanged for that ſame cauſe, did, after his condemnation, freely acknow- 
ledge before the Sheriff of Aberdeen, that the defender was forced, and 
that they ſhould burn his houſe if ever he rebelled againſt it ; and alledged, 
that the ſame, being done in the night, could have no witneſſes, might be 
proven by Jackſon's declaration: The purſuer opponed the act of parlia- 
ment. The Commiſſioners, in reſpect of the teſtificate, found the libel not 
relevant, unleſs the purſuer alledge, That the defender meddled with any 
part of the goods himſelf. 1 
f ounte, Clerk. 


Eolem die. 
DAVID WILKIE contra Sit FOHN SMITH, 


Dir WIIEIx, having charged James Maſterton upon a ticket for 
the cuſtom of certain arms imported in anno 1650, he ſuſpended, and 
found Sir John Smith cautioner. The letters being found orderly proceeded 
againſt Maſterton, Sir John Smith, being charged upon the bond 
of caution, ſuſpended, and alledged, That by the 3oth act, 1640, all 
arms brought home for the uſe of the country ſhould be free from 
cuſtom, It was anſwered for the charger, That he is not obliged 
to diſpute that reaſon with the cautioner, ſeeing he has recovered de- 
creet againſt the principal compearing; and ſo no reaſon competent 
to the principal can be repeated by his cautioner. And as for this rea- 
fon, it is proponed and repelled, Tp though the ſtatutory words of 3 
a! Ep 5 


1 
t 


* 
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act ſeem general, yet, by the narrative and concluſion thereof, it is clear, 
that it is only for arms brought home for a perſon's own uſe; and there- 


pr oceeded. | 
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fore the uſe hath been, that cuſtom conſtantly was taken from merchants for 
arms. The Commiſſioners repelled the reaſon, and found the letters orderly 


Brown, Clerk. 
4 | 8 | Eodem die. 
GEORGE CROOKSHANKS contra THOMAS GOR DON. 


GFerer CROOKSHANKS, having a diſpoſition of a deſk in Aberdeen 

from Gordon of Leſmore, putſues Thomas Gordon Sheriff-depute, for 
ejecting him from the ſaid deſk, and putting a lock thereupon, after he had 
been ſeveral months in poſſeſſion thereof, by ſitting with his family therein, to 
hear the word. Tt is anſwered for the defender, imo, As to the purſuer's 
diſpoſition, deſks in kirks cannot be diſponed without/conſent of the kirk- 
ſeſſions; and if the delk be heritable, and follow the lands that did belong to 
Leſmore in that pariſh, then the whole lands are appriſed by Mr James 
Cheyne, who concurrs with the defender ; and, if the deſk be moveable, it 


belongs to the donator, who produeeth a gift and concurs ; and as to the 


poſſeſſion, the defender offers him to prove, That he hath right and liberty 
a the kirk-ſeſſion, to fit in that deſk, and has fat therein by the ſpace of 
a year. The Commiſſioners found the defence, founded upon the kirk-ſeſ- 
fion and the conſent of the compriſer of the lands, relevant; for the deſk, 
being apart of the ornament of the kirk, cannot be diſponed by any party 
to another, validly, without conſent of the ſeſſion; and that any intereſt 
of the parties follows the lands in the pariſh belonging to him who had the 
Tight of the deſk, or to his heirs, or ſingular ſucceſſors, albeit not expreſs- 


ly diſponed or appriſed. 
ly 0 PP 8 
February 4. 1658. 


BAT NE S contra NAI R N. 


| Gan BayN Es purſuing Peter Nairn, ſkipper, for the loſs ſuſtained by 


VT him in his boat, whereof he was maſter ; in fo far as calling for a peat 
to blow tobacco, he ſet down the peat beſide his pack and burnt it. Alled- 
ged, Abſolvitor, becauſe he offered him to prove, before the alledged time of 
burning the pack, he required him ſeveral times to take his pack out of his 
boat, and he did it not. Replied, He muſt ſay, he required it in a ſeaſonable 
time, and that he refuſed: + Likeas, ſince that requiſition made by the ſkip- 
per, he required to have out his pack, and ſo he refuſed; and ſo ultima 
mora nocet, This was found relevant, and a day aſſigned to both to prove. 

act. Cilnor. Alt. Wedderburn. 7 | 
This was adtio Jegis Aquil. ad. cap. 37. iſtius legs. 


February 5. 1658. 
YOUNG contra GILES. 


VU having compriſed the lands of -, wadſet to one Giles, with 
= a back-tack; conveens Giles for removing. Anſwered, Giles is infeft 
in the lands compriſed, and, by virtue thereof, in poſſeſſion. Replied, 

| | : — 8 


Py 
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He was not infeft before the compriſing of the back-tack ſet by him to the 


wadſetter. They repelled the alledgeance, in reſpect of the reply. 
AA. Cheap, Alk. He. „ 5 


| | Eodem die. 
The Earl of ERROL coura JOHN LYON. 


6 * HE Earl of Errol, as heir to his father, purſues John Lyon to hear and 
ſee it found and declared, that the wadſet- right of the mill of Tuneff, 
diſponed by Francis Hay, uncle to the Earl, to umquhile Alexander Lyon, 
and John Lyon his ſon, redeemable upon payment of 6000 merks, is law fully 
redeemed ; and that John ought to grant renunciation and reſignation 
thereof; becauſe, by ſubmiſſion and decreet-arbitral betwixt the ſaid 
Alexander and umquhile Earl of Errol, Alexander ſubmitted to the ſaid 
wadfſet-right, and was decerned to renounce the ſame, upon payment of 
6000 merks at Whitſunday 1637; to which ſubmiſſion and decreet-ar- 
bital, the ſaid John Lyon feuar conſented to the wadſet, in ſo far as he is 
ſubſcribing witneſs to the ſubmiſſion and decrect, and the Earl's Cham- 
berlains made payment of the 6000 merks at Whitſunday 1637, aud re- 
nounced the wadſet- right produced; and the faid Jon Lyon, by his own de- 
claration, hath acknowledged payment to his father of the 6000 merks ; 
and therefore, as conlenter, or at leaft as repreſenting his father, he ought 
to grant redemption and renunciation. It is alledged for the defender, That 
that member of the libel is not relevant, that his ſubſcription to a ſubmiſ- 
ſion anent that wadſet, or to a blank wherein the decreet-arbitral was there- 
after filled up, ſhould make him conſenter thereto, ſecing his ſubſcription as 
_ witneſs, can only ipfer, that his father did truly ſubſcribe ; but his father 
ſubmitting, could be of no more than of what right he had. It is replied for 
the purſuer, That he opponed the ſubmiſſion bearing the wadſet-right ex- 
preſsly ſubmitted, and whether the Earl ſhall pay therefor ; and whatever 
might be the conſequence of being witneſſes betwixt ſtrangers, yet being 
betwixt father and ſon, and the money truly paid, is ſufficient. The Com- 
miſſioners ordained the purſuer to inſiſt againſt the defender, primo loco, as 
repreſenting his father, being to fall upon the other member, that might be 
a 1 whatſoever way it might be decided, unleſs it were ne- 
ceſlary. | | 
| | Dounie, Clerk. 


| | Eodem die. 
The Laird of KILSYTH conra Laird of GLORAT. 


E ILSYTH purſues a reduction of a tack of teinds, granted by um- 
IX quhile Kilſyth to the Laird of Glorat: Firſt, upon minority and leſion. 
Adly, As upon deathbed. It is anſwered for the defender, No leſion, Be- 
cauſe the tack was deliberately granted with conſent of the minor's curators ; 
and that it is offered to be proven, that the cauſe of the granting thereof 
was for his ſervice done to Kilſyth as his tutor and curator for many years; 
and as for any leſion, the defender is content that the purſuer have 
added to the tack whatever he proves the teind more worth than 
twenty-ſix bolls of victual, whereof thirteen is aſtricted with miniſters 
ſtipends, and gives in a particular condeſcendance of his expences for 
Kilſyth, ee; the worth of the teind; and offers to prove the 
ſame, and repeats the ſame. Anſwered to the ſecond reaſon, That deeds done 


for onerous cauſes in lecto gr itudinis are not null, eſpecially ſetting of tacks. 
| It 
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date of the bond is poſterior to the date of the ſummons 


og 
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It was anſw2redſor the purſuer to the ft, Non relevat ſcripto vel juramento, 
by which only the onerous cauſe of a right can be made up, and not by 
witneſſes. 2d, As to the onerous cauſe, it is competent another way by 
the tutors accompts: As to the other reaſon, the anſwer is noway relevant, 
unleſs the-onerous cauſe were, either that which would affect the heir, or 
were employed for his neceſſary aliment; but theſe compts, if any be, will 
affect the executor and the heir of line, the purſuer being only heir of tail- 
zie. The Commiſſioners found the anſwer to the firſt reaſon relevant; and 
as to the ſerond, the defender alledged, That the purſuer had taken aſſigna- 
tion from the executors to the moveables, with condition to pay all the 
debt; or, at leaſt, that the moveables were all exhauſted, relevant to elide 


Dou nic, Clerk. 
| | | Eodem dic. 
HART HENDERSON conra SINCLAIR.” 


JAxy HENDERSON, having charged Sinclair for payment of a bond of 

1 2500 merks, he -raiſeth ſuſpenſion and reduction, and offers him to 
prove, that the bond, bearing only the ſum reſting, was for this cauſe, that 
the ſaid Hary being donator to the eſcheat of Malcolm Maxwell, he there- 
upon obtained decreet of declarator againſt the ſuſpender; whereupon the ſuſ- 
pender raifed ſuſpenſion in anno 1642, which being then diſcuſſed, litiſconteſ- 
tation was then admitted, and a commiſſion granted, and a report produced; 
yet the charger, with a great party of armed ſoldiers, came to the ſuſpender's 
houſe in Orkney, and was driving away all his goods, and took away his perſon, 
though the ſuſpenſion was ſtanding in the caſe foreſaid; and therefore the 
ſuſpender granted this bond out of fear and compulſion. .240, The decreet 
of declarator, which is the cauſe of the bond, and the bond itſelf are both 
reduced already. It was anſwered for the charger, to the firſt, Non rele- 


var, becauſe legal execution is (ao eft juſtus merus), and there was no ſuſ- 


penſion intimated or ſhown. To the ſecond, The decreet of reduction in ſo 
far as reduces the bond, is null, becauſe it is offered to be proven, that the 

of reduction, and 
it is but for nou- defence, and now both are produced. The ſuſpender op- 
pones his decteet of reduction ſtanding, and his firſt reaſon. The Com- 
miſſioners found the reaſon of compulſion relevant; but repelled the reaſon 
founded upom reduction, and opponed the charge againſt the ſame, both as 
to the bond and decreet-of declarator. a 


Zodem die. 
JOHN BOSWELL contra the Bailies of KING HORN. 


Oxtn Bosw EIL purſues a reduction of a decreet of the bailies of King- 
horn, given againſt him for 6 merks Scots of horſe-hire, on theſe rea- 
ſons, That the decreet is null, as holding this purſuer as confeſſed, and yet 
he not being perſonally appearing, and aſſigning a day to him to give his 
oath, though it mentioned not this compearance. 2, It is a non ſuo judice, 
he not dwelling within the juriſdiction. 37i0, The Bailies mentioned there- 
in, Thomas Wallace and David Cuningham, were not Bailies in February 
1656, at the, pronouncing of the ſaid decreet. It was anſwered for the 
defenders, That they have produced the decreet in February 1656, when the 
faid two perſons were Bailies ; and albeit the defender dwelt in Aberdeen 

near 
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near the town, yet he traded and bore ceſs in the town, and, if he was 
found there, might be cited. The Commiſſioners found the reaſon of not 
being within the juriſdiction relevant, and acknowledged ; and therefore re- 
duced, and ordained the two different decreets to remain in retentis, till the 


clerk were puniſhed. | | | | | 
Dounie, Clerk. 


| Evodem die. 
MARGARET ANDRE contra HOME of the LAW. 


Mean ANDREW, having obtained decreet againſt Home of the 
Law for the annualrent of 9500 pound, in a bond granted by her um- 
quhile huſband Samuel Cauder, and the longeſt liver of them two, and 
their heirs, and that ſince the deceaſe of the huſband, and in time coming 
during her lifetime. Home raiſeth reduQtion upon this reaſon, that the de- 
creet was ſurreptitiouſly procured, upon ſome private ſuggeſtion, after that his 
reaſon, viz. that the ſum was paid and diſcharged by the huſband, was found 
relevant and proven by the diſcharges produced, as the ſentence upon the back 
of the libcl, of the date the laſt of February, yet bears; and which reaſon 
is repeated as unqueſtionable, that a huſband may uplift ſums provided to 
him and his wife, and his heirs. 2do, It is now added, that the ſaid ſum 
was paid and diſcharged by the huſband with the conſent of the ſaid Mar- 
garet, or by her warrant under her hand, and his giving commiſſion to pay a 
certain wadſet on the land; which commiſſions and diſcharges are produced. 
It is anſwered for the defender, To the firſt, That ſhe oppones her decreet 
in foro contradictorio, and that the ſum here is granted to be borrowed by 
her and her huſband, and was for the price of the lands liferented by her, and 
ſold to Home of the Law. The Commiſſioners found the reaſon of the diſ- 
charges granted by the huſband with conſent of the wife relevant ; and there- 
os gave no anſwer to the other reaſon which might claſh with the former 
ecreet. | 


Brown, Clerk. | 
| Eodem aic. 
Captain MURRAY and his Afignee contra Sir FAME S 


RAMSAT. 


n Mongngax and his aſſignee, purſues Sir James Ramſay to pay to 

him 54 pounds Sterling monthly, for three months pay, as Captain of 
a troop under Sir James; which pay, the Earl of Eſſex granted a warrant 
to the | of the arms, to anſwer to Sir James, and was re- 
ceived by Thomas Ramſay his ſervant, who, by his teſtificate, declares, of 
that ſum he paid only ſix weeks, and no more. It is anſwered for the debtor, 
That the writs are not ſufficient to prove Sir James's receipt of the monies, 
being only atteſted copies from the muſter of the army; and that Tho- 
mas Ramſay was not ſervant to Sir James, but Quarter-maſter, whoſe receipt 
can never bind it upon a Colonel; and the faid Thomas's declaration bears 
ten weeks to be paid. The Commiſſioners found, that the teſtificate pro- 
duced could not inſtruc to make the debtor liable, unleſs it were offered to 
be proven by writ or his oath, that he gave warrant to Thomas Ramſay to 


receive the money for this ule. 
Daunie, Clerk. 


Q q | Eodeni 
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| | Eodem die. 
Mr HUGH TROY contra PARISHIONERS. 


M* Hven TRoy, having deſigned to him four acres of vicar-land for. 
1 his glebe, inſiſts for a proportional part of ſixteen ſoums graſs follow- 
ing the vicar's lands. That by a practique of the 2d February 1630, be- 
tween Hamilton and Kennedy, a miniſter being in poſſeſſion of ſoums grals, 
following a vicar's lands, reſtricted to a horſe and two cows graſs. The 
Commiſſioners, conſidering that the paſturage acclaimed was of moment, 
and more worth than the glebe deſigned, reſtricted the fame to a horſe and 
two cows graſs, as therewith, were found requiſite for a miniſter by the act 


of parliament 1649. 


Balfour, Clerk, 
| | Eodem die. 
Mr FAMES SCO contra his PARISHIONERS. 


M* Jauks Scor ſometime miniſter of Tringland, purſues the pariſhion- 
ers of Tringland, upon the act anent manſe and glebe 1649, to pa 

to him the reparation of the manſe, conform to his accompt, e! 
ing to L. 950, being ten merks upon ilk merk-land of 100 merks within the 
pariſh, or L. 24: 3: 2, upon ilk L. 100 of valued rent. It is anſwered for 
the defenders, that he can found no right upon the act 1649, becauſe he 
was depoſed before the act. 240, Abſolvitor from the expences of reparation, 
becauſe they were unneceſſary; in ſo far as, it is offered to be proven, that 
there was a competent manſe at his entry, which he relinquiſhed and de- 
moliſhed. 437io, Defalcation ought to be had of timber, and other materials 
of the kirk of Tringland, and taken down by him to repair the ſaid new 
maunſe. It is anſwered for the purſuer, To the firſt, Oppones the act of par- 
liament relating, not only to the future, but to the practique. To the /c- 
cond, Oppones his deſignation deſigning this manſe. To the third, Oppones 
his accompt, whereby it appears, that the timber and laith of the old manſe 
was made uſe of, and that that is in the accompt ; as for work, workmanſhip, 
timber and glaſs. And for what was paid to the former miniſter, and for 
the kindneſs of former poſſeſſors of the glebe, building of dykes. The 
Commiſſioners found the purſuer had no intereſt to the reparation, conform 
to the act of parliament 1649, but only for that which would not exceed 
L. 500, conform to the act 1612; and found that defence relevant, that 


there was a ſufficient manſe at his entry. 
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Brown, Clerk. 
Eodem dic. 
MAXWELL ora H E R RI E S. 


EY ol AfAzwELL of Drumcoultren purſuing Herries, being formerly debarred 
1 with horning, grants aſſignation, and the aſſignee now purſues. It is 
1  elledged, That the cedent being judicially debarred, the aſſignee can be in 
ii. no better condition, and cannot have action, till he be relaxed. Th 


'f 


Boifeer, Clerk. | 
Eoden 


«<Gommiſſioners*found the horaing to debar the aſſignee. 
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Eodem die. 


Mr ANTHONY SHAW contra COMMISSIONERS 
for viſiting UNIVERSITIES. 


| R ANTHONY SHAw miniſter of Calmonell, purſues reduction of a 
2 decreet and order of the Commiſſioners for viſitation of univerſities, 
whereby they granted commiſſion for localling the ſtipend of the kirk of Ir- 
vine, upon the pariſh of Irvine, as it is now after the diſmembration and 
annexation, by decreet of the Commiſſioners for plantation, in anno 1650 ; 
in ſo far as concerns the lands of Ardmillan annexed to Irvine from Cal- 
monel, upon this reaſon, that the decreet was without calling or hearing of 
the purſuer, or any other party, and proceeded from them who had no power 
to take away the decreet of locality of the kirk of Calmonell in 1649, localling 
a part of the ſtipend out of the lands of Ardmillen, which they anuexed to Ir- 
vine, did not import any change of the locality of Calmonell, as was ordinary 
in ſuch caſes. It was alledged for the defender, No proceſs, becauſe the de- 
creet of the Commiſſioners for viſiting of univerſities is not reducible in this 
court, ſeeing they ſucceeded in place of the commiſſion for plantation ; 
and now, what was proper to them is aſſumed by the Council, and all three 
are co-ordinate ſupreme courts: The Commiſſioners ſuperſeded to give an- 
ſwer, and reſolved not to meddle with matters proper for the commiſſion- 


ers of plantation, but endeavoured to ſupplant till a new commiſſion, 
e Balfour, Clerk. 


\ 


February 6. 1658. 
HODGE contra the PARIS HIONE.RS of GLADESMUIR. 


N the caſe diſputed in præſentia, betwixt Mr Robert Hodge and the pa- 
riſhioners, Fc. They found and declare], they would not meddle, to 
reduce any decreet given by the commiſſioners for plantation of kirks, either 
in relation to Digging or providing of kirks, or in relation to localities ; in 
reſpe& their commiſſion flowed from the parliament, with whoſe decreets, or 


their commiſſioners, they would not meddle. 
Act. Wedderburn. Alt. Gilmour. 


February g. 1658. 
DAVID BAILIE conte DAVID INNERHEAD. 


Avid BAILLIE purſues a general declarator of the eſcheat of David 

Innerhead. It is alledged for the defender, Abſolvitor, becauſe he hath 
a gift of his own eſcheat, after his relaxation ; which, though poſterior to 
the purſuer's gift, yet the goods being in his own hand, is equivalent to a de- 
clarator; and fo is preferable to a prior gift with a poſterior declarator. 
It is anſwered for the purſuer, That he hath not only a prior gift, but alſo 
hath done diligence by a ſummons of declarator before this laſt gift. 


The Commiſſioners found the reply relevant. 
| Dounie, Clerk. 


Eodem die. 
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Eodem die. 
' ANDREW BRYSON coura ELISABETH DUNDAS. 


NpreEw BRYSON purſues Eliſabeth Dundas, as heir to Newliſton her 
father, for declaring of the back-tack of the land wadſet by her father to 
him. It is alledged for the defender, Compenſation by a greater ſum due by 
the purſuer to the defender's father. It is anſwered for the purſuer, Non relevat, 
unleſs the defender have right to that ſum, either by entering heir it herit- 
able, or confirming it if moveable. It is anſwered for the defender, That 
compenſation is competent zpſo jure, and takes away the debt like a diſcharge. 
The Commiſſioners found the reaſon of compenſation relevant for ſatisfying 


the years before Newliſton's death. 
Dounie, Clerk. 
| Eodem die. 


The Laird of HL k ERTO N. Oc. contra the HERITORS 
and others of the Shire of KINCARDINE. 


T HE Laird of Halkerton and Laird of Pitkerro, and Ballmine, purſue 
the heritors and others of the ſhire of Kincardine for 5 s. per diem, 


for ilk of their expences to the parliament, to be paid by the vaſſals of the 


| King and Prince of the lands, as they were there holden within the ſhire, 
conform to the valuation. It was alledged for the defenders, No proceſs, till 


firſt a certificate was produced of the clerk of the parliament, that the purſu- 
ers were Commiſſioners, and of the days that they attended. 2do, No pro- 
ceſs, but againſt the King and Prince's vaſlals, which behoved to be proven. 
3:io, No proceſs for payment, conform to the public valuations for aſſeſſ- 
ments; becauſe, contrary to the act of parliament, appointing them only to 
conveen and ſtent themſelves; and fo were not obliged to pay according to 
their valuations. It is anſwered for the purſuers, To the firſt, They referred 
the ſame to the Lord Regiſter, then clerk to the parliament. To the e 
cond, They opponed the act of parliament, allowing the firſt and Jaſt days 
of the parliament, and ſo many days to come and go. To the 7hird, primo 
loco, inſiſted againſt the King's vaſſals, who were, and now are, on life ; and 
they needed not prove them to be the King's tenants, for they were fo pre- 


ſumed, unleſs they had been vaſſals to others. To the /aſt, No neceſſity of 


ſtenting, ſeeing the valuation was a moſt juſt ſtent and rule. The Commiſ- 
ſioners found the libel not relevant as it is conceived, and aſſoilzied there- 


h Brown, Cletk. 
Eodem die. 


JOHN GORDON of LITTEMILLAN contra Sir WW I L- 
LIAM DOUGLAS. | 


tion of the ſum of L. 500, unjuſtly extorted from him in December 1647, 
by threatning to quarter a troop upon him, and that as an alledged fine put 
upon him as a malignant, which he acknowledged by his back-bond produced, 
granted the receipt of that money, and obliged himſelf to be comptable 
to the Eſtate and the purſuer. It is alledged for the defender, 4b/olvitor, be- 
cauſe, by the act of indemnity 1647, the act of council relates only to 


Tax Gorpox of Littlemillan purſues Sir William Dovglas for reſtitu- 


the 
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the late troubles of the Tories. The Commiſſioners repelled the firſt de- 
fence upon the act of parliament, in reſpect the purſuer was not then in re- 
bellion, but under protection, the time of the paying this ſum; and repelled 
the ſecond defence as only relevant to the theft and robbery the time of the 


Tories; but found the third defence relevant, that the ſame was voluntarily 


given to the defender for a greater fine. 
Brown, Clerk. 


Eodem die. 
MARGARET DOUGLAS contra CAVERS and her SON. 


ArGARET Dos, having intented reduction of a diſpoſition by 
her to Sir William Douglas of Cavers, and to John Douglas her fon, 
of certain of her lands, upon minority and leſion; litiſconteſtation being 
made before the Lords of Seſſion, and now wakened, the defender, upon ſup- 
plication, was admitted to propone, what he had further to alledge ; who al- 
ledged, that the ſaid reaſon ought to be repelled, becauſe the faid Margaret 
Douglas had homologate the diſpoſition, in ſo far as ſhe had aſſigned a part 
of the lands diſponed to Patrick Douglas, to whom payment was made ac- 
cordingly. It is anſwered for the purſuer, That that the alledgeance ought 
to be repelled ; becauſe the alledged homologation is by virtue of an aſſig- 
nation made by Margaret Douglas to Patrick Douglas and Peter Hoy, pro- 
portionally, to two ſums due to them by her; in which ſhe not only aſſigns the 
price of the lands, but likeways a reduction of the diſpoſition, with a pro- 
viſion, that it fall with no homologation. It is anſwered for the defender, 
That no ſuch proviſion can hinder homologation to be homologation ; and 
therefore the diſpoſition cannot be reduced in part, and homologate in part, but 
homologation of a part muſt make the whole ſtand. The Commiſſioners 
found the homologation of the other aſſignee, not to prejudge the purſuer as 
aſſignee to the other part, in ſo far as concerns his five ſixth parts of the ſum 


and lands. 
Downy, Clerk. 


February 10. 1658. 
DOUGLAS c. U 


N the foreſaid caſe betwixt Douglas and Douglas, it was farther alledzed, 

That the defender, being reponed to alledge againſt the former act of 
of litiſconteſtation, did now alledge, That the firſt member of the act, viz. 
That the purſuer's diſpoſition was by her being minor, without the authority 
of a Judge, is not relevant, unleſs ſhe alledge alſo leſion, becauſe, albeit 
the authority of a Judge be neceſſary for diſpoſitions made by pupils, 
who have not judicium er diſponendi facultatem ; yet minors paſt pupillarity 
having that faculty, may diſpone; but in reſpect of the liberty, they have 
only benefit of reſtitution if they be leſed, as was already found. in the firſt 
practique of Durie's ſecond book: And as to the ſecond member of the ſaid 
act, it is not relevant as it ſtands, viz. That the purſuer was minor, was 
leſed, in ſo far as the lands were worth 600 merks by year; unleſs it were 
alſo alledged, That they paid that rent, by the worth of land. It is preſumed 
by the ordinary uſe of payment thereof, and ought not to be ſubjected to the 


conjecture of witneſſes. It was anſivered for the pur ſuer, To the fir/?, that 
| . member 


= "In 
r 
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member of the act is yet moſt relevant, and conſonant to the civil law, and 
other daily pratiques, whereby minors purſue decreets for ſelling their lands; 
which would be uſeleſs, if that member was not relevant, without leſion. 
As to the ſecond, It ſtands alſo relevant, becauſe the queſtion being in the 
leſion by the felling, there is no neceſſity to prove what it actually paid, but 
what it was worth, and might have paid ; ſeeing the price follows the worth. 
It was anſwered for the defender, To the ft, that whatever minors may 
do for the farther ſecurity of buyers, by the authority of a Judge ; yet it is 
not neceſſary, neither would ſuch a decreet ſtand valid, if the minor were 
leſed, by omitting any thing that might have been reponed. The Commiſ- 
ſionets found the firſt member of the act not relevant; but found the ſecond 


relevant as it ſtands. 
Dounie, Clerk, 


Eodem die. 


Mr WILLIAM K E R and FAMES FORST T AH contra the 
| the Laird of NI DD ERV. | 


M* William Ker and James Forſyth his aſſignee purſuing a poinding 
of the ground of Hayhope, upon an annualrent, granted out of it by 
the Laird of Lochtour, then heritor thereof. The Laird of Niddery, now 
heritor, compeared and alledged compenſation againſt the bygone annual- 
rents, preceeding James Forſyth's aſſignation, by debts due by the cedent to 
the Laird of Lochtour, debtor ; which, being formerly ſuſtained, the queſtion 
was now anent the matter of probation ; for it being alledged by Forſyth, 
that the compenſation was only relevant againſt him ſcripto, at leaſt, by his 
own, and not by the cedent's. It was anſwered for Niddery, That before 
James Forſyth's aſſignation, Lochtour had ſuſpended, whereby the matter had 
become litigious; after which litem pendent inviolanda, and no deed by either 
party can put the other in a worſe condition; otherways, whenever a charge 
is ſuſpended, upon feaſon referred to his oath, to evite his oath, he will a 
ſign. It was a»ſwered for the purſuer, That he was in bona- fide to take the 
the aſſignation, neither knowing nor obliged to know the ſuſpenſion. 20, 
Albeit he had known it, there is but part of the ſums now craved to compenſe 
which are contained inthe ſuſpenſion, and which therefore cannot extend to 
any more ſums: And it is a genera] rule, that after a cedent is denuded, 
his oath cannot prove againſt the aſſignee; which would alſo prove a great 
inconvenience as to the other. It was anſwered for the defender, That the 
queſtion is not here, Whether the purſuer took aſſignation bona fide for the 
payment, which is neceſſary, and may be compelled, made 4ona fide liberatis; 
vet taking an aſſignation which is voluntarly, though bona fide, cannot 
{hun many competent alledgeances againſt the cedent, as upon diſcharge vi et 
metu, or minority; and ſo, the exception of being litigious, hinders the change 
of the party's condition; and therefore the cedent, not deponing in pre- 
judice of the aſſignee, hath that ordinary exception nf in re litigiaſa: And 
albeit, the whole ſums be not in the libelled reaſon of ſuſpenſion; yet it is 
ordinary to eik reaſons; and the litigiouſueſs ſuffers not either patty's con- 
dition to be made worſe, either for defences of reaſon alledged, or that might 
be alledged. The Commiſſioners found the reaſon of compenſation relevant 
to be proven by the cedent's oath, in reſpect of the reply. 


February 
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| February 10. 1658. 
VEITCH on WILKISON. 


N a caſe between Veitch and Wilkiſon, found, That an heir of conqueſt 
may be immediately conveened, unleſs the heir of line be immediately 


condeſcended on ; and what he has to ſuccced to. 
Act. Dunmuir. Alt. Birxie. 


February 11. 1 658. 


1 e O0 7 contra — 


I N a caſe betwixt Mr Laurence Scot, Oc. found, That though a giver of 
a wadſet granted a diſcharge of the reverſion to the wadlſet-receiver, and 
that he have an heritable and irredeemable right of the lands wadſet; yet 
that the cautioner, in the requiſition, is not free ; and that a renunciation 


or diharge of reverſion is conſiſtent with a clauſe of requiſition. | a 
Act. Wallace. Alt. Syme. | 


| Eodem dic. 
Counteſs of BUCCLEUGH contra SCOT. 


JN was debated betwixt the Counteſs of Buccleugh and one Scot ; if a 
patron, qua patron, ſince the act of parliament 1649, has right to the 
haill teinds of the pariſh, not exhauſted by the miniſter or parſon ; and this 

was to be heard in preſenta. 


| Eodem die. 
DAV CLARA BERNARD contra TENANTS. 


| > og CLara BERNARD, being infeft in liferent of the lands of jure 
4, by her huſband General Ruthven, purſues the tenants for mails and 
duties as intromitter. It is alledged for the defender, Aſolvitor, Becauſe the 
Lady's right was granted by her huſband after his marriage; and fo being 
2 donation between man and wife, was revocable, and was revoked by the 
abſolute diſpoſition thereof to him. 2do, The Lady her ſiſter, by her miſ- 
five letter, had conſented that the lands ſhould be fold, and ſhe denuded. 
It was arſwered for the purſuer, To the firſt, That it ought to be repelled, 
| becauſe the diſpoſition bears expreſsly conſideration of marriage, and be- 
| cauſe the Lady had left her native country; and therefore, being donatio 
| propter nuptias, whether before or after marriage, it is revokable. As to 
the ſecond, The letter can never import a conſent to his particular diſpoſi- 
tion, but only a willingneſs to diſpone for the defender's relief; and as for 
the factory, it was ſurreptitiouſly procured upon truſt, and the acknow- 
ledgment that it was fold is falſe, and cannot be proven. It was anſwered 
for the defender, To the fir, That a contract of marriage, and the in- 
feftment following thereupon after the marriage, are not revocable, becauſe 
they are in lieu of a legal proviſion of a terce ; and ſo no pure donation ; 
but this diſpoſition is no contract. To the ſecond, Oppones the letters, it 
being all one to conſent for a diſpoſition in general, and to this diſpoſition 
in particular. It was anſwered for the defender, that a proviſion, and con- 
templation of a marriage is not revocable, whether by way of contract or 
no; 
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no; and for the alledged difference, it hath no weight, ſceing oftimes the 
proviſions and contracts of marriage are not in fatisfaction of the terce ; and 
therefore does not exclude the ſame, and is never revocable. The Com- 
miſſioners repelled the firſt defence in reſpect of the reply, but found the 
ſecond defence of the conſent relevarit, and proven by the witneſſes produ- 
ced. It was alledged farther for the purſuer, That ſeeing the letter import- 
ing her conſent, was only for relief to the defender, and ſeeing it is acknow- 
ledged, that there is 14,000 merks of the price yet in his hand, ſhe ought 
to have payment of that part of the price, as ſucceeding in the place of the 
land, for payment of her years bygone liferent-duties, and in time coming. 
It was anſwered for the defender, That he could not be decerned to pay 
that price to the purſuer, ſeeing he had granted bond therefore to Lady 
Jean Ruthven, who was atlignee to the EarPs daughter, whereby he would 
be liable in double payment. The Commiſſioners found the reply relevant, 
and decerned the faid ſum, and annualrents thereof, to be paid to the pur- 
ſuer for ſatisfying her lifercnt-duties bygone, and in time coming ; ſuperſedin 
execution for a year, that, in the mean time, might call Lady 
Jean, the Lady and others repreſenting General Ruthven, that his rights 
may be ſupplied by double poinding. 


Eodem die. 
FOHN HUTCHISON contra MARGARET CATHCART. 


TOnn HuTcnisoN, having obtained decreet againſt Margaret Cathcart, 
as heir to her father, inſtructed by her ſeiſin, ſhe ſuſpends, and alledges, 
Imo, That the only ground whereupon ſhe was decerned in abſence, was 
her ſeiſin as heir, which ſhe has now reduced; ſo that that ground being 
taken away, and ſhe willing to renounce, the letters ought to be ſuſpended. 
240, The debt charged for was a debt due by her father as cautioner for 
'Waterhead ; and ſhe offered her to prove paid. It is anſwered for the pur- 
ſuer, That the firſt reaſon ought to be repelled, becauſe the reduction of 
the ſuſpender's ſeiſin is aſter his decreet, and he not called; and ſo it cannot 
prejudge him, and there is no reduction. 2do, The ſecond reaſon is not 
verified. It is anſwered for the ſuſpender, That the firſt reaſon ſtands rele- 
vant, becauſe there is no law, obliging her to call the charger to the re- 
ducing of her ſeiſin; but if the charger will alledge any thing that could 
take away her reduction, relevant. To the ſecond, That though in a ſuſpen- 
fion a cautioner ought to have a time to prove the payment of a debt by the 
principal, ſeeing the diſcharge is not his own writ. The Commiſſioners re- 
pelled the firſt reaſon - hoc loco, but prejudice to the ſuſpender to reduce as ac- 


cords, and granted a time for the ſecond reaſon. 
Balfour, Clerk. 


Ecdem die. 
„ U A RE 


| fab a competition betwixt Park as heir to his brother, and Park as exe- 
cutor to the father, it was alledged, That the lame queſtion being heritable 
by bond, bearing annualrent, before 15917, belonged to the heir of his 
brother, to whom it was aſſigned by his father. It was anſwered for the ex- 
ecutor, That it belonged to him as his father's executor, albeit it bore an- 
nualrent ; ſeeing his father, who was creditor, died before the time, where- 


by it became moveable, It was anſwered for the heir, That his father was 
| | denuded 
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denuded by the aſſignation to his brother, to whom he is heir; and ſo his 
father being no more creditor, his death did not make it moveable. It was 
enfwered for the executor, Non relevar, unleſs it were alledged, That the aſ- 
ſignation was intimated before the cedent's deceaſe, otherwiſe the cedent 
was not denuded ; and the ſum remained in bonis defuncti, and was confirm- 
able. It was anſwered for the heir, That albeit, in a competition with any 
ſtranger, intimation was requiſite, yet, againſt the executors of the cedent, 
the naked aſſignation was ſufficient, as a diſpoſition would be againſt his 
heir, and would either exclude his executor, or recover it from his executor. 


The Commiſſioners preferred the heir. | 
| = . Dounie, Clerk. 


February 12. 1658. 
DUNBAR contra TULL OCH. 


Gr. DuNBAR of Achſkie, purſues a general declarator of the eſcheat 
of Thomas Tulloch. It was alledged for the defender, Abſolvitor, be- 
cauſe the purſuer's gift is upon the delivery, being convict for forgery, upon 
falſe writ ; and true it is, the defender hath a gift from the King in exchequer 
anterior to the purſuer's, not only remitting the crime, but all delinquency 
that may befal to the defender's perſon, lands and goods; which is equiva- 
lent to a gift of eſcheat. It was anſwered for the purſuer, That whatſoever 
may be the ſtile of the foreſaid remiſſion, yet it can never import a gift of 
eſcheat, or take away the benefit of the exchequer, or donators. 24, All 
ſuch remiſſions, granted without aſſythment of the party, are null. It was 
anſwered for the defender, That it is not a common ſtile of remiſſion, but 
the tenor thereof differs, as the King and Exchequer pleaſes to grant; and 
they are accordingly extended to their ſeveral tenors ; neither did the eſcheat 
fall here by the party's being denounced rebel or fugitive, but only by the 
party's conviction of the crime, which being fully remitted, with all that fol- 
lowed thercupon, the pecunial part of the pain, confiſcating the moveables, 
is alſo removed: As for the heir's aſſoilziement from the improbation, it hath 
taken away the forged writs, whereby the party is in atu quo privs. The 
Commiſſioners found the defence upon the remiſſion, relevant and proven ; 


and therefore aſſoilzied. | 
Dounie, Clerk. 


; February 13. 1658. 
M*CLEAR comra PATERSON. 


AES M*CL EAR purſues Paterſon for compt and reckoning, of a ſum, 
aſſigned by the purſuer's father to Paterſon, conform to a back-bond 
granted by Paterſon, declaring the ſame to the purſuer's behoof, and that 
he ſhould compt therefor, deducing only his expences. It was alledged for 
the defender, No proceſs, till the purſuer granted a diſcharge for a part of 
the ſum, contained in the aſſignation, due by one Still; becauſe the purſuer's 
father had, in name of the purſuer, and taking burden for him, declared, that 
the defender ſhould not be obliged to compt till that diſcharge was granted; 
and ſo had qualified the aſſignation and truſt granted by him to the defender, to 
the behoof of his children, and the back-bond granted by the defender for that 
effect, which he might lawfully do, as lawful adminiſtrator to the purſuer his 
ſon, and as father, who had freely granted the foreſaid aſſignation for a pro- 


viſion to the purſuer. It was anſwered for the purſuer, That the foreſaid de- 
$1 claration 
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claration could not prejudge him of his aſſignation, becauſe his father, as 
tutor and lawful adminiſtrator, could not, in his prejudice, diſcharge or 
qualify the aſſignation; and as his father, granter of the proviſion, he could 
neither call nor qualify, after it was perfect, delivered to the defender to the 
purſuer's uſe ; for though a father might alter his childrens proviſion, ſo long 
as they were undelivered, yet not after delivery. The Commiſſioners found 


the defence relevant; and that a father might alter or qualify a proviſion, 


voluntarily granted to his children, albeit delivered. 


-Eodem die. 
Laird of SWINTON contra WEDDERB URN. 


TH E Laird of Swinton, purſuing a declarator of property, of a parcel of 
ground called the Threepyards, againſt the Laird. of Wedderburn, who 


was a minor and infeft cum omni paſtura, and in poſſeſſion paſt memory of 


man: It was debated, if an infeftment of property and commonty were con- 
ſiſtent? and was to be heard in preſentia, and is not yet decided. 


Act. Gilmor. © Alt. Wedderburn. 
February 14. 1658. 
M*NAUGHT contra M*NAUGHT. 


| M *NAUGHT, for ſums of money, diſpones ſome lands to M. Naught, 


and the heirs-male got of his body, which failing, to his heirs whatſom- 
ever, and obliges him to 2 nothing in prejudice of the tailzie; theu he, to 
whom, and his heirs, the lands are tailzied, having no heirs- male, reſigns 
the tailzied lands in favour of his own daughter; where an heir of line to the 
firſt tailzie raiſes a reduction of that infeftment, made in favours of the 
daughter, upon the clauſe contained in the tailzie ; by which it was declared, 

that failing of heirs-male of his body, the lands to belong to her: Wherein it 
was debated, 190, If MNNaught, to whom the tailzie was made, was that perſon 
who might be conveened for implement of that obligation of the tailzie, where- 
by the tailzier and his heirs were obliged to do nothing i in prejudice thereof. 
2do, Then it conſequently fell in, if N. Naugbt might break the tailzic, as he 
had done; whereby it was alledgcd, That it was altogether eluſory of the mean- 
ing and intention of the firſt taizie, if M*Naught, to whom, and his heirs- 
male, the lands were diſponed, were not that perſon who might be compelled in 
law to fulfil the ſaid obligation: On the other hand, alle aged, That though 
the firſt tailzier had tied Himſelf and his heirs to do nothing in prejudice of 
the tailzie ; yet M*Naught, who had paid ſums of money to him therefor, 
had not tied himſelf to do nothing in prejudice thereof; and that he was 
not that perſon that repreſented the firſt tailzier for implement of that obli— 
gation. The Lords found, after much debate in præſentia, that McNaught 

might break the tailzie, dad aſloilzied from am reduction. ä 


Act. Wedderburn. Alt. N:/bet. 
February 15. 1658. 


R AMS AY conta — 


T was found in the caſe of one Ramſay, purſuing the heir of one inter- 
dicted, to pay a ſum contracted by his father. Aledged, No proceſs a- 


int him, ſo as to diſtreſs his perſon, or yet to affect his heritage, be- 
cauſe 
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cauſe: he was interdicted. Replied, That he behoved to be perſonally 
liable, and his moveables might be poinded ; becauſe the perſon interdicted 
might be ſo diſtreſſed. Duplicd, Tho' the perſon interdicted was perſonally 
liable ; yet the heir could only have his moveables poinded, becauſe, if he 
might be diſtreſſed perſonally, he behoved to {ell his heritage for the 
freedom of his perſon ; and fo it would prove eluſory of the meaning and in- 
tention of the interdiction. The Lords found-the heir of the imerdicted 
perſon could not be diſtrefled perſonaliter for the ſaid cauſe, but only his 
goods might be poinded, though the man interdicted may be perſonally 
diſtreſſed ; and found a vaſt difference betwixt the father interdicted, and the 
ſon, in reference to the execution real or perſona] : Likeas an interdiction was 
only found to operate againſt lands lying in that ſhire where it was publiſhed ; _ 
and that lands, lying in other ſhires where it was not execute, might be 


compriſed for the debt. 
Act. Syme. Alt. Herict. 


February 16. 1658. 
FORBES m MUR RET 


GNES FORBES purſues Patrick Murray, her huſband, for an 
aliment, in reſpect he had unjuſtly wronged her, by beating and 
wounding of her ſeveral times to the hazard of her life, whereby 
the had been been bedfaſt for many months; by accufing her, and 
purſuing her criminally for adultery, wherefrom ſhe was aſſoilzied with- 
out any ground of ſuſpicion. It was anſwered for the defender, No proceſs, 
becauſe this, being a ſeparation, ought to be tried by the Commiſſaries in 
the firſt inſtance. 2d, Abſolvitor, Becauſe the huſband offers to take home 
his wife, and to find a ſufficient cautioner for her indemnity, and freely 
living with him as his wife, which could not but ſtop her proceſs of ſeparation 
or aliment. It was anſwered for the purſuer, To the %%, That there was 
no civil proceſs incompetent to this court, to which the Commiſlaries are 
ſubordinate; and though the cafe had been a purſuit of divorce upon 
adultery, or incapacity, which might have required long trial and proof, it 
might have been remitted to the Commiſſioners ; yet here the matter is only 
for liberty of ſeparation, ſeeing the defender hath de facto ſeparated, To 
the ſecond, If there had been only menaces, and like injuries, caution might 
have ſecured the purſuer; but here ſhe, being in ſuch imminent danger of 
her life, neither can be ſecure, nor ought to accept caution : And alledged 
the caſe between Lord Halkerton and his lady, and Sibbald and 
his wife, to whom the council granted ſeparation and aliment. The Com- 
miſſioners repelled the firſt defence; but found the ſecond defence relevant, 
the deſender always giving in ſufficient caution for indemnity, under this 
penalty, that if he ſhall contraveen the purſuer of her own conſent, ſhe 
ſhould live apart, and have an aliment to be modified by the court before 
the cloſe of the cauſe. 


Brown, Clerk. 


Eodem die. 
PORTERFIELD contra Sir ROBERT STEWART, &c. 


EoR GT PoRTFRFIELD, for ſome debts owing to him by Sir Robert 
Stewart, arreſted in the hands of Kilburny all ſums addebted to Sir 
Robert; and becauſe Sir Robert had not taken the bond in his own name, 
but in the name of Dean Barclay his good-brother, who had aſſigned it to 
| | Mary 
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Mary Barclay his daughter, who had transferred it to George Stewart, Sir 
Robert's natural fon, all being confident perſons, to the behoof of Sir Ro- 
bert; yet, becauſe the debtor could not depone, that it was Sir Robert's 


| money, being in other names, or might not {ſafely be put to depone, for fear 


of double diſtreſs at the confident perſons inſtance ; therefore, George pur- 
ſued the debtor Sir Robert, Dean Barclay and his daughter, and George 


Stewart, to hear and ſee it found and declared, that the ſum belonged to 


Sir Robert; and that their names were but in truſt for his behoof, that 


\ thereupon the purſuer might inſiſt to get it made forthcoming, as Sir Robert's 


money, upon the arreſtment, or might affect it by his legal diligence; and 
the purſuer referred the whole libel to all the defenders oaths. It was al- 


 ledged for George Stewart, That ſceing the ſum ſtands now in his perſon, the 


libel was not relevant to offer to prove the truſt by the cedents oaths, after 


they were dennded ; whoſe oaths, albeit they were taken, could prove no- 


thing againſt him; but the purſuer had a competent remeid, by reducing the 


the aſſignation and tranſlation as fraudulent, after contracting of his debt. 


It was anſwered for the purſuer, That albeit, regulariter, the oath of the ce- 
dent cannot be taken in prejudice of the aflignee, yet, in a caſe of fraud, 
wherein there is ſuch great preſumption, the conveyance being amongſt 
perſons of ſo near a relation, and now ſtanding in the perſon of Sir Robert's 
natural 'fon, he having no other children, and carried on by Sir Robert's 
own Lady, the ſame may be proven by all their oaths, as purſuers. The 
Commiſſioners would ſuſtain the defenders oaths, as in the libel or reply ; 
but, in reſpect of the appearance of colluſion, before anſwer, ordained all 
their oaths to be taken ex officio, but prejudice to George of his defence, 


why they could not prove againſt him. 
| | Brown, Clerk. 


| Eodem die. 
SCOTT and KINLOCH cena WALLACE. | 


| R Laurence Scott and Mr James Kinloch, having wadſet the lands of 

Gallryſide to Richard Wallace, for 5000 merks, containing a clauſe 
of reverſion and requiſition, thereafter for the ſum of 2000 merks, they diſ- 
charged the reverſion, and now purſue the ſaid Richard to hear and ee it 
found and declared, that the clauſe of requiſition was extinct, aud that he 
ought to diſcharge the ſame. It was alledged for the defender, That the 
libel was not relevant, ſeeing there was no obligation upon him to diſcharge 
the requiſition, though the purſuer diſcharged the reverſion, which might 
well be conſiſtent ; for thereby the purſuer granted option to the defender, ei- 
ther to keep the irredeemable right of the land, or otherways, if he pleaſed, 
to charge for his money and quit the lands; and as the defender might 
have diſcharged the requiſition, which would not have diſcharged a rever- 
ſion, which has been oftentimes done; and ſo, on the contrary, the diſ- 
charge of the reverſion cannot import the diſcharge of the requiſition. It 
was anſwered for the purſuer, That, albeit, by expreſs paction, it might be 
ſo agreed, that the defender might either keep the irredeemable right of 
the land, or diſcharge for the money; yet, where it is not expreſsly provided, 
albeit the diſcharge of the requiſition be omitted by mere neglect, the mean- 
ing of the parties, and the matter itſelf, is preſumed to be, that the defender 
would be abſolute heritor; and the debtor and creditor ſhould ceaſe. It was 


_ . anſwered for the defender, That it cannot ſo be preſumed in this caſe, where the 


defender was a poor ignorant man, and the purſuer a ſkilled man in writs, 
h being 


ENGLISH N DES 


being once a fub-clerk in the ſeſſion , ſo that it cannot be thought accident- 
ally omitted: And now, as the defender is like to be put from the lands 
by this purſuer's ſiſter's liferent, he is only obliged for warrandice from 
his own deeds, and Mr John Kinloch for abſolute warrandice, who is in- 
ſolvendo, ſo that he is like to loſe both his land and his money. The 
Commiſſioners found the defence relevant, and afloilzied the eee 

| | : | | : ounie, Clerk. 


February 17. 1658. 
M*NAUGHT contra. M*NAUGHT. 


Oun MNavcnrT having diſponed his lands in tailzie, and reſigned the 
ſame in favours of himſelf, and the heirs-male of his own body, which fail- 
ing, in favours of John M Naught merchant in Edinburgh, and the heirs-male of 
his body, which failing, in favours of the heirs whatſoever of the faid John 
M*Naught ; and, after the diſpoſitive words, there is a clauſe whereby the diſ- 
poner binds and obliges him, and his forefaids, to do no deed that may break 
the tailzie: Whereupon, Roger M*Naught having ſucceeded as heir-male and 
of proviſion to the diſponer, and John M*Naught the merchant having ſuc- | 
ceeded as heir of tailzie to Roger, the ſaid John the merchant broke the tailzie, 
by reſigning the lands in favours of himſelf and his heirs, whereby Sarah kl 
M*Naught, his daughter, is now infeft as heir to him; and therefore Ni- | 
colas M*Naught, daughter to John M*Naught, as heir, by virtue of the 1 
ſaid tailzie, in theſe lands, purſues the ſaid Sarah M*Naught, as heir to | 
John M*Naught the merchant, to hear and ſee it found and declared, that | 
he had done wrong and contraveened the obligation of the tailzie not to break : | 
the ſame, and that the defender, as heir, ought to reſign in favours of the | [5 
purſuer as heir of tailzie. It was alledged for the defender, Abſolvitlor, be- 
cauſe the foreſaid obligation of and his foreſaids, could not oblige 1 
John M*Naught the merchant and his heirs, nor the heirs of tailzie, but "i 
only the heirs of line of and by foreſaids, there is repeated the 
obligation to reſign, which expreſsly bears, that - obliges himſelf and 
his heirs whatſoever to reſign ; eſpecially ſeeing the tailzie was by way of con- 
tract betwixt —- and the merchant: And fo if it had been the meaning, it 
would have been expreſſed, that neither party contracted, nor their heirs of 
tailzie, ſhould break the tailzie ; and therefore the clauſe muſt be interpreted 
againſt expreſſer thereof, in whoſe power it was to have expreſled it 
more clearly; nam verba dubia ſunt inter pretanda contre profereates : And if 
the heirs of taizie were meant by his forefaids, then the clauſe ſhould 
be eluſory, and ſignify nothing; for then, if any of the feuars for the time | 
diſpone to a third party, the other members of the tailzie could not be quar- 
relled, becauſe they were heirs to the diſponer, and ſo obliged to fulfil his | 
deed. It was anſwered for the purſuer, That the defence ought to be repel- 5 
led, in reſpe& of the 1 not to break the tailzie, which is immedi- | 
0 
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ately ſubjoined to the diſpoſitive clauſe in the tailzie, expreſſing the heir of 

tailzie ; ſo that foreſaids muſt reſpect that which doth immediately proceed, 
diz. the heir of tailzie. 2do, If the heirs of the tailzie were not meant, then 

the clauſe were eluſory, becauſe it was not in the power of any other heir, 

but the heir of tailzie, to break the tailzie. 430, The meaning of the 

parties is clear, the contract bearing expreſsly to be for the continuing of 

the eſtate of - in the name of M*Navght, in which it had long been, and 

without any onerous cauſe, but 300 merks; and it cannot be thought that 

—— would debar himſelf, and his heirs, to break the tailzie, and yet would 

1 allow 
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allow the merchant, 'who was freely aſſumed as heir of tailzie, to break the 
tailzie, in prejudice of the diſponer's heirs, to whom it laſt returned, which 
cannot be underitood of the heir of line; becauſe, if- had had his eldeſt 
ſon living, and ſucceeding as heir-male, and had died leaving but a daughter, 
and a ſecond ſon ſucceeded, who had broken the tailzie of the merchant, had 
quarrelled that ſecond ſon for breaking of the tailzie, he might have alled- 
ged, as the defender doth, that he was not comprehended in that obliga- 
tion, not being his father's heir of line, but his eldeſt brother's daughter: 
and whereas it is alledged, that if the heirs of tailzie were meant in 


the obligation, it would render it ineffectual. It is true, that if any of the feu- 


ars did diſpone to a ſtranger, neither the heir of tailzie nor line could quar- 
rel his deed ; but where one of the members of the tailzie diſpones to ano- 
ther who is not a ſtranger, but repreſents the diſponer, there the next heir 
of tailzie, in reſpect of the defender, as heir of line, is but a ſtranger, and fo 
may purſue the defender, as heir of line,” to perform the obligation. The 
Commiſſioners found the defence relevant, and aſſoilzied; for they thought 
the obligation was to be regulated according to the obligation to reſign, and 
namely to bind the reſigner himſelf, and his heirs whatſoever. 5 


February 18. 1658. 
MURRAY contra G OR D O N. 


1 GoRDON, being debtor to Sir Mungo Murray in a ſum of money, 
and charged therefor, ſuſpended ; wherein compearance is made for Dean 
and Braidie, aſſignees by Sir Mungo, and Patrick Nicol arreſter: Ihe ſar— 
reſter being formerly preferred, as being an hour anterior to the intimation, 
he now further aedges, That the aſſignee ſhould be preferred in reſpect of 
his diligence, having inſiſted in this proceſs in the cedent's name, and brought 
it to an act and the ſuſpender's oath before the arreſters appeared; ſo that, 
the intimation and arreſtment being in one day, the preference muſt be in 
reſpe& of the diligence, as was found in the caſe betwixt Pallat and Sydſerf. 
The arreſter oppones his interlocutor and his diligence, by a ſummons to 
make arreſted goods forthcoming, in January 1656. The Commiſſioners, 


as formerly, preferred the arreſter. 
| . Dounie, Clerk. 


Eodem die. 
M X AL LT conrad RAMSAY. 


Homas MKaLLy, having charged David Ramſay of Turbane, for 
= payment ot a ſum of L. 638, due firſt by bond, and, thereafter by de- 
creet, the ſaid David ſuſpends, and alledges that the bond is null, as being 
granted by a perſon interdicted, as was formerly found by the interlocutor of 


the 12th February 1658. It is ae red for the charger, That the reaſon 


is not relevant upon the interdiction, but only to ſuſpend it quoad real execu- 
tion againſt the lands and heritable right of the granter of the bond within 
the ſhire of Linlithgow ; but in reſpe& executions againſt other lands and 
moveables, the interdiction is of no effects, but is like an inhibition. It 
is anſwered for the ſuſpender, He oppones the interlocutor, and adds, that an 
interdiction, becauſe of the weakneſs and facility of the party, renders him as 


minor, and the interdictor as curator ; ſo that deeds done without their 
_ conſent 


E N. E IH U BESS »& 


conſent is null. The Commiſſioners found the interdiction not to hinder 
perſonal execution, not againſt moveables, nor lands in any other ſhire, than 
where the interdiction was publiſhed. 

| | Dounie, Clerk. 


| | Eodem die. 
CRATS NG. contra „ ͤ 


M* David Craigingalt, having a wadſet of the lands of Tillicoultry, and 

being infeft therein by the aſtricted multures thereof, purſues the feu- 
ars of the barony of Tillicoultry for the thirteenth curn of their corn and bear 
abſtracted; which being intented before the Sheriff of Stirling, he, by in- 
terlocutor, repelled the defences, and granted a time to prove. I he defenders 
have raiſed advocation, which was produced to the Sheriff that ſame day of 


his interlocutor ; and now alledged, That the matter being of intricacy, and 


inferring a perpetual thirlage for ſo great a duty. It was anſwered for the 
purſuer, That he is content to advocate, of conſent, the cauſe being preſent- 
ly diſputed ; and in fortification replies, That he is infeſted in the mill with 
the aſtricted multures, and offers to prove, that it is the mill of the barony 
of Tillicoultry ; and that, paſt memory of man, they have come to the mill, 
and paying ſuch a duty, though it were never ſo long, which cannot be 
voluntarily without reſtriction. It was anſwered for the purſuer, That albe- 
it uſe of coming, yet that will not mfer reſtriction, it being the mill of the 
barony, and fo long time paying multures relevant. The Commiſſioners 
found the libel and reply of being the mill of the barony, and the defenders 
within the barony, and forty years poſſeſſion of the multures libelled, rele- 
vant to infer the thirlage. | 


a Eodem die. 
CLERK contra ROBERTSON. 


NpREW RoBERTSON, being charged for payment of the ſum of 1000 
merks due by umquhile David Clerk, ſkipper in Burntiſland, and Agnes 
Crawfoord his ſpouſe, and that at the inſtance of Margaret Clerk his execu- 
trix; he ſuſpends and alledges, That he had made payment to Agnes Craw- 
foord, relict of the ſaid umquhile David, and obtained her diſcharge, which 
is ſufficient ; ſeeing the bond was conceived to the huſband, and the longeſt 
liver of them two, and ſhe ſurvived ; and ſo might lift the money. It was 
anſwered for the charger, Non relevat, ſeeing the wife, by that clauſe, was 
only liferenter, and could not have up the ſum, but by a ſentence, and the 
liferenter finding caution to make it forthcoming. It is anſwered for the 
ſuſpender, No neceſſity of ſuch caution. 240, There is the equivalent done, 
viz. a ſufficient cautioner in the diſcharge. The Commiſſioners repelled 
the reaſon founded upon the relict's diſcharge, whom they found only life- 
renter. | | 

| Downy, Clerk. 


February 
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February 18. 17 58. 
K E R contra Major B I G G A R. 


M*< ANDREW KR purſues Major Biggar, and others, for ſpuilzie of 
1 certain goods and corns belonging to the purſuer, and in his poſſcſ- 
ſion. It was alledzed for the defender, Ajolvitor, becauſe he offered him to 
prove, that the goods were lawfully poinded for Andrew Ker of Moriſton, 
father to the ſaid Mr Ker his debtor, and that they were in his poſſeſſion 
upon his lands of Moriſton, the time of the poinding. It was mr for 
the purſuer, That the alledgance is contrary to his libel, bearing, that the 
goods were his proper goods, and in his Wg : Likeas, he pro- 
duceth an inſtrument, and, conform thereto, offers him to prove, that Ca- 
tharine Ker his ſiſter, appeared at the poinding, and offered to make faith 
that the goods were his proper goods. It was anſwered for the defender, No 
reſpect to the offer to make faith of the ſaid Katharine, becauſe ſhe is a wo- 
man, and wanted probation ; and the privilege to detain goods from poind- 
ing is only competent to the owners, or others having expreſs commiſſion 
from them to make faith that they are theirs. a2do, No reſpect to her 
offer, becauſe the defender produceth an in{trument, and, conform thereun- 
to, offers them to prove, That the ſaid Katharine offered to make faith, 
that the goods were her brother's goods, and their offer that the goods 
were her own goods, The Commiſſioners repelled the defence, in re- 
ſpect of the reply, as to wrongous intromiſſion and reſtitution, and 
found that member of the duply relevant, to make faith of the various 
offers, to elide the ſpuilzie, and reſtrict the ſame to wrongous intromiſſion; 
and granted a time to the purſuer to prove the quantity and prices, and a 
time for the defender to prove the ſaid duply. | 
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Dau nie, Clerk. 
| Eodem die. 
ELLIES coa the Earl of EGLINGTON. 
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R JohN ELL1ts purſues the Earl of Eglington, as repreſenting his father, 
| for 8700 merks, conform to his father's bond, bearing that he ſhould 
move, and cauſe the Earl Mariſchal, who was debtor in the ſum, pay the 
Aame, or grant ſecurity «therefor, otherwiſe ſhould pay the ſame himſelf. 

It was a/ledged for the defender, Abſovitor, Becaule, by the the Act of 
Grace, all ſureties for forfeited perſons are liberate, and therefore, the Earl 
Eglington being in effect ſurety for the Earl Mariſchal, who is forfeited, is 
free. It is anſwered for the purſuer, That the exception of the Act of 
Grace cannot quadrate to this calc, ſeeing there are only meant fureties bound 
with and for forfeited perfons ; but this bond is an original ſimple bond, ha- 
ving not only an obligation of payment, but alſo an obligation in fas 
to cauſe the Earl Mariſchal grant ſecurity, which therefore cannot be a ſurety 
or acceſſory obligation, but a principal general obligation, and the faid 
clauſe in the ſaid act, being both dubious, and againſt the common 
law, ought not to be extended. It was anſwered for the defender, That 
he oppones the Act of Grace, not being cautioner, but ſurety for for- 
feited perſons, to be free; which comprehends not only cautioners, but ex 
promiſſo who gave bond for others, and this bond bears for farther ſecurity. 
The Commiſſioners repelled the defence, and thought that clauſe was to be 


moſt ſtrictly interpreted. | 
Downie, Clerk. 
February 
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February 23. 1658. 
HAY contra the Earl of E R R O L. 


Joux Hay purſues the Earl of Errol, as heir to his good-fire, to make 
payment to him of the ſum of L. 1000, borrowed by the purſuer from 


George Moriſon in 1616, for the Earl's uſe; in ſo far as the Earl, by his 


miſſive in 1615, deſired the purſuer to borrow money, and employ it for 
his credit, and that the Earl, and his ſon, paid annualrent therefor to the 


ſaid George Moriſon, and this Earl and his tutor likewiſe. It is anſwered 


for tlie defender, That his grandfather's letter is general, mentioning neither 
ſum nor perfons ; and that his grandfather or father's acknowledgment of 
this to be their debt, can only be probable' by diſcharges under their 
own hands, and not by their factors, without expreſs warrants, or al- 
lowance in their accompts ; and as for the defender's own payment, 
he was minor, and, and revoked ; although he had not revoked, his tutor's 
payment cannot oblige him. The Commiiſioners found that member for pay- 
ment of the annualrent by the umquhile chamberlains, or this Earl's cham- 
berlain, not relevant, unleſs it were alledged, that the ſame was by warrant 
and allowance of the Earl or his father. | | 
Downie, Clerk. 


h Eodem 4 ie. 
CARR 1 E-R:. contra: 1 ST 


8 CARRIER purſues George Lyell, for a reduction of a bond, 
| granted by him to Archibald Thomſon, and aſſignation by Archibald 
to George, and of a decreet of ſuſpenſion following thereupon of the ſaid 
bond. The reaſon againſt the bond is, minority and leſion, and the de- 
creet in conſequence. It is alledged for the defender, I hat the reaſon of 
reduction is not relevant, becauſe it is not alledged, that the ſummons of 
reduction was raiſed, and called, inter aunos utiles, upon the purſuer's voca- 
tion. The Commiſſioners ſuſtained the ſummons, and found the reaſon of 
reduction of the bond, and of the decreet in conſequence, relevant. 

| | Dounie, Clerk. 


Eodem dic. 
HAMILTON contra The Lord SOUTHESK. 


Ame MarRGARET HAMILTON, relict of umquhile Sir John Stewart of 
Methven, and now ſpouſe to Sir John Seton, having charged the 
Lord Southeſk, as cautioner for the Duke of Lennox, for an annualrent, 
whereto ſhe is provided by the Duke, of 4000 merks yearly, out of his 
lands of Methven, and others his lands, in lieu of a conjunct fee and terce, 
out of the eſtate of her umquhile huſband. Southeſk ſuſpends on this rea- 
ſon, That the charger muſt allow the public burdens, conform to the act 
of parliament 1647, and that upon the conſideration, ſhe had accepted 
3000 merks for her 4000 merks many years bygone. It is anſwered for the 
charger, That this proviſion is alimentary, and that there is no infeftment 
upon it, and that it is in lieu of a far greater proviſion due to her by her 
contract of marriage. The fuſpender oppones the act of parliament, where- 
by liferentrixes, renouncing their former proviſions and infeftment, for a 
new annualrent of tack-duty, though they be not infeft thereupon, are 
liable to all public burdens, notwithſtanding of the general clauſe of war- 
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randice againſt all dangers and perils. The Commiſſioners found the pur- 


ſuer liable to public burdens; but in reſpect of her condition, recommended 


the parties to agree moderately as to the quantities. 
| 3 i Rn, | Brown, Clerk. 


. Eodem die. 
Maſter of RO L L O contra RU THE RTO ORD. 


M AST ER of Rollo purſues John Rutherfoord for reduction of a con- 
tract of copartnery, betwixt the defender and John Naeſmith his fa- 
ther- in- (aw, whereby he diſponed to him the equal half of all the ware in 


his ſhop, and an aſſignation to a bond, granted by James Naeſmith to him, 


on this reaſon, That the ſame are made, and granted between confident 
perſons in defraud of a purſuer, a lawful creditor to James Naeſmith in 2000 
merks. It is anſwered for the defender, That he oppones the contract of 
copartnery and aſſignation, bearing for ſums of money, and onerous cauſes, 
and which cannot be taken away, otherwiſe than by writ, or the defen- 
der's oath, conform to the act of parliament 1621; and that he hath for- 
merly deponed in a proceſs, at the inſtance of Mr William Arthur, That the 
ſaid onerous cauſe is true and real. It is anſwered for the purſuer, That no 
narrative between a good-father and a good-ſon can be ſuſtained in preju- 
dice of their creditors, unleſs it be inſtructed, eſpecially the narrative of the 
contract of copartnery not bearing ſums then received, but 1000 merks for- 
merly due; which therefore the defender ought to condeſcend and inſtruct ; 
which done, the purſuer offers to prove, that the ſame is ſatisfied by intro- 
miſſion with James Naeſmith's goods, and there remained ſufficient to pay 
to the purſuer; and as for the former oath, it is inter alias actum. The 
Commiſſioners ordained John Rutherfoord to condeſcend and inſtruct the 
cauſe onerous. | | 


Deunie, Clerk. 
Zodem die. 
1 EV ENS O N contra Tenants of FA CKTOU_N. 


LJOLMEs STEVENSON, having appriſed the lands of Jacktoun from 


11 George Clerk, as lawfully charged to enter heir to George Clerk his 


father, and being publicly infeft thereupon, purſues the tenants for mails 
and duties, and John Miller. It is alledged for the defender, Aſolvitor, 
Becauſe he ſtands infeft in the lands by umquhile John Clerk, long before 
the purſuer's right. It is anſwered for the purſuer, The defender's right is 
but baſe, and not clad with poſſeſſion before the purſuer. 2d, Though it 
were, it is affected with. a back-bond, and the purſuer muſt have the ſupplies, 
-over and above the defender's annualrent. It was anſwered for the defender, 
That his right was clad with poſſeſſion by the back-tack, whereby the com- 
mon author's poſſeſſion became his poſſeſſion. 24d, The back-tack contains 
a clauſe irritant, which was committed, and, after which, the defender en- 
*tered in poſſeſſion. It is anſwered for the purſuer, Poſſeſſion by the back- 
tack is not relevant, without payment of mails and duties conform. 240, 
The poſſeſſion, after committing the clauſe irritant, aon relevat, unleſs there 
had been a declarator, and the common author renounced or diſcharged the 
back-tack, before the purſuer's appriſing. The Commiſſioners repelled the 


defence. 
Donnie, Clerk. 
February 


E H ‚ »s 


Sg February 24. 1658. 
E LLINV ORT H contra REDDY. 


FOnn ELLINWoRTH, purſues James Reddy for delivery of forty oxen, and 


= for the prices libelled, bought by the purſuer from the defender, and where- 


upon he gave him earneſt. It was anſwered for the defender, Abſolvitor, Be- 


cauſe he had place to reſile re integra, neither goods nor price being delivered, 


by doubling the earneſt, which he was willing to do. 240, It is not libelled, 
that the purſuer required delivery of the goods debito tempore. It was an- 


fſwered for the purſuer, To the fir/t, Non relevar, Becauſe, by the agreement | 


of the price, the bargain of ſale is a compleat binding contract, and neither 
party may reſile; and, by the cuſtom of the nation, arles are only given for 
a ſymbol of ſolemnity of the perfecting of the bargain, that it may differ 
from an incloſed conjuncting, but not to import a power of reſiling in the 
buyer by looſing, and in the ſeller by doubling his arles; which appeareth 
in this, that it is not regarded what the quantity thereof be; ſo that a 
boddle is as ſufficient as an angel. To the ſecond, The purſuer offered to 
prove, that he had required the defender, debito tempore, to deliver. It was 
anſwered for the defender, Non relevat, unleſs he had required by inſtru- 
ments; and the requiſition was only probable ſcripto vel juramento. It was 
anſwered for the purſuer, That, in a matter of this import, it was probable 
prout de jure. The Commiſſioners repelled the firſt defence, and. alſo the 
fecond, in reſpect of the reply, and found the ſame probable prout de jure. 


CNN the 24th February were the actions, Anna Rutherfoord againſt 
— Symes; the Counteſs of Bramfoord againſt Whitebank ; and Swinton 
againſt L. Wedderburn. 


February 25. 1658. 
RICHARD ana UDNEY, et e contra. 


Den R1cHARD, having purſued John Udney of that ilk, and being 
— purſued by him in mutual contraventions, which were reſtricted to mo- 
leſtations, anent their rights and poſſeſſions of the hill of Southfoord; which 
the ſaid John Udney craves to be declared his property, and part of his ba- 
rony of Newburgh, by doing all goods of property thereof ; and the faid David 
Richard inſiſting, for declaring that he was infeft in his land of , and, by 
virtue thereof, was 40 years in poſſeſſion, peaceably, in the commonty of the 
{aid hill. In this proceſs, there was a decreet of cognition before the ſheriff of 
Aberdeen, finding Auchvant to have commonty in the muir, and decerning 
Udney not to appropriate the ſame. Both parties having now adduced pro- 
bation, Udney proves the hill to be part and pertinent of his land, and David 
Richard proved himſelf, and his author, to have commonty therein ; but up- 
on the probation, the queſtion was raiſed, Whether he ſhould have only 
right to the commonty of the paſturage, or alſo right to the caſting of feal 
and divot? in reſpect, that the witneſſes adduced for him, proved, that he 
had peaceable poſſeſſion of paſturage, but was always interrupted in caſting 
and carrying away of feal and divot. Whereanent it was alledged for Auch- 
vant, That ſeeing it was proven, that he had right of paſturage, his _ 
to feal and divot was i#ſo facto proven; becauſe, by the nature of ſervitudes, 
and the cuſtom of the nation, as is expreſſed by Craig, the greater ſcrvi- 
tude includes always the leſſer; and fo paſturage neceſſarily includes = 
| h and 
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and divot. It was anſwered for Udney, That though that be an ordina 
caſe in ſervitudes, yet this is alſo ordinary, that ſervitudes introduced by ule 
and cuſtom are regulated thereby, and to be extended no farther ; to that, 
in lands where there are mutual rights of commonty, and neither hath the 
property, paſturage would include feal and divot, being alike to all; but 
here Udney having proven his right of property, and Auchyant's right of 
commonty being only conſtitute by uſe, could not be extended beyond that 
uſe. The Commiſſioners found, by the , depoſitions of the witneſſes, that 
Auchvant had proven him to be in peaceable poſſeſſion of paſturage ; and 
therefore declared him to have right to common paſturage, and. not to feal 


and divot. | 
* | Donnie, Clerk. 


— 


February 26. 1658. 
REI DS contra FE UE RS of LESMUIR. 


On RID of Ballochmill, and John Reid of Daldilling, purſue the 
feuars of Leſmuir for the multures of Lethem in Myke, It was now 
further alledged, That the purſuers infeftment could not import a thirlage 
upon the defenders, becauſe the one of them bore only the thirle multures 
of the half mail of Katharine and Daldilling, and it was not offered to be 
proven, that the lands libelled were within theſe half mails. 249, The pur- 
ſuers charter was null, as being granted by the Laird of Loudon, and not 
confirmed. 3770, The purſuers infeftment cannot thirle the defenders lands, 
farther than the defenders own infettments produced bear, which are ante- 
rior to the purſuers infefment of the mill; but the defenders infeftments bear 
them only to be thirled to the millers of Mauchlin, whereof there are four; 
aſter which their ſuperior, nor no other but themſelves, could ever make 
the ſervitude of thirlage more burdenſom, by aſtricting that to one particu- 
lar mill of the four, but they muſt ſtill have their option. It was anſivered 
for the purſuers, To the , That though Daldilling's infeftment of his half 
expreſſed only .half-mails, yet Ballochmill his infeftment of the other half, 
expreſſed particularly lands, 'which being by that ſame author, and taken 
Jointly, did prove, that the half-merks did comprehend the particular lands 
libelled. To the ſecond and third, It was anſwered, Imo, That the meaning 
of the clauſe of thirlage in the defenders reddendo, to come to the mill of 
Mauchlin, was not to give them an option, elſe it would have been expreſ- 
ſed to any of the mills they would have pleafed ; but becauſe the Abbot of 
Melroſe did not particularly know to which mill Ewſyland was thirled ; and 
therefore took them in the general aſtricted to the mill of Mauchlin, whic h 
muſt be underſtood to the mills that they were formerly thirled to; ſeeing the 
ſour mills had diſtinct thirles by ſeveral tacks, whereof the purſuers produce 
their own tack of this mill, and the thirle thereof: And if the meaning were 
otherwiſe, it would make the purſuers and the other infeftments of all the 
four mills eluſory; ſeeing to be thirled to one of four, is to be aſtricted to 
none. ge, The locality of diviſion of the thirle was in the power of the 
Abbot, who had divided: Likeas the defenders have acquieſced there- 
unto; becauſe it is offered to be proven, that they — their prede- 
ceſſors came to this mill, and paid in ſuch multure and mill-ſervice 
theſe 40 years, which is more than ſufficient to prove and clear the re- 
ſtriction to be particular to this mill: And, whereas it is alledged, That 
the purſuers charter is not confirmed, and fo null, it is anfevered, Albeit 


there are null infeftments, yet ſeeing thirlage may be -conſtitute by the 
| | bonds, 
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bonds, without infeftments, the charter, though not confirmed, is mich 
more. The Commiſſioners, in reſpect of the reply of the long poſſeſſion, 
repelled the defences. | 

| x Donnie, Clerk. 


Eodem die. 


CHILDREN of EDMONSTON of WOLLMET contra 
[> 5 ps MARK KER. 


1 ſeven children of Patrick Edmonſton of Wollmet purſue Mark 
Ker, to hear and ſee it found and declared, that his lands diſponed to 
him by his father, or his lands and bonds is taken in his name from any 
other perſon, after his father accepted a tutory or factory from their father, 
impowering him to intromit with the coal of Wollmet, for the uſe of the 
children, conform to a tack granted to them, which he accepted in March 
1644, and, by virtue thereof, he was now decerned to pay the ſum of 
34,000 merks to them, ought to be found liable for that ſum, by appriſing, 
or otherwiſe ; becauſe, it behoved to be preſumed, that the defender, being 
unmarried, and in his father's family, having no calling nor employment, 
could have his means nowhere elſe, but from his father; which, being after 
the contracting of the debt, behoved to be liable thereto. It was anſwered 
for the defender, That this proceſs was a great novelty, and no way rele- 
vant to take away the defender's heritable right and infeftment upon a pre- 
ſumption ; and any ground, that ſuch a proceſs had in law, is upon the act 
1621, againſt bankrupts ; which ought to have been by reduction: And the 
manner of probation of the fraud and conveyance betwixt confident perſons 
after the contracting of the debts, is there determined only by writ or oath 
of party, but not by any preſumption ; ſeeing no perſon is obliged to ſhow 
the way and means of acquiring of his lands. It was anſwered for the pur- 
ſuers, That their libel is moſt relevant, and as there are new frauds, ſo 
there muſt be new forms; for, if the purſuers were only to make the lands, 


diponed only by the defender's father to him, liable, they might reduce the 


ſame, and the lands would return to the father, and might be affected for 
his debt: But where the father, by his means, took the right originally in 
the name of his ſon, the heir, a reduction would not make a right to re- 
turn to the father: it behoved to be declared, that though the lands might 
be affected as if they were the father's: and as to the manner of probation in 
the act of parliament, it was only expreſſed as is ordinary, to exclude wit- 
neſſes to prove, but not to exclude ſo pregnant a preſumption, being an ar- 
gument convincing from reaſon; for if a father, after a debt contracted, 
ſhould diſpone to a dumb man or an infant, it were abſurd to alledge, that 
ſuch diſpoſitions were not reducible, becauſe the party could not ſwear; and 
therefore, this preſumption behoved 7zranserattonis proband; ; and to prove 
the diſpoſitions to have been by the defender's father's means, unleſs the 
contrary were proven, viz. that the defender had means to acquire theſe 
lands, equivalent to the worth thereof, The Commiſſioners found the libel 
relevant to make the lands and bonds in the defender's perſon, after con- 
tracting of the debt, liable, in ſo far as he ſhould not condeſcend, or inſtruct 
either by writ, adminicle, or witneſſes, that he had means aliunde, to ac- 
quire the lands; which they declared ſhould affect the lands in the firſt 
place, and the purſuers debt to be next; and, having conſidered the de- 
fender's condeſcendence, and adminicles, found him to have L. 1000 Ster- 
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ling of his own, and found the ſuperplus of the land affected with the pur- 
ſuers debt. | | 

Brown, Clerk. 


June 3. 1658. 
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- 


On FRASER, as heir and executor to his goodfire, purſues Alexander 
M*Kenzic of Suddy, as heir to his good-fire, for payment of two ſums; - 

In which proceſs the defender advocates, having paſſed from the compear- 
ance, litiſconteſtation was made contra abfſentrs, and a time aſſigned the 
purſuer to prove, who chuſed to prove by the defender's oath ; and having 
cCited him perſonally for that effect, did, upon the diligence, crave him to be 
holden as confeſſed. It was alledged for the defender, who again compear- 
ed, That he ought to have a ſight of the diligence, and execution, to know 

whether he was perſonally apprehended by a mefſenger. 2do, Offered yet to 
take a day to produce the defender. It was anſwered for the purſuer, That 
after litiſconteſtation againſt the defender abſent, he could not now fee any 
act of diligence ; and tho' compearance was now made for him, yet he could 

not have a day to produce him, but he behoves either to depone or be 

holden as confeſſed ſummarily; for the benefit of a day to produce the 

defender, is only competent before litiſconteſtation. The Commiſſioners 
held the defender as confeſſed ; but, if he compeared betwixt and the fifth 

day of June, ordained him to be accepted to depone. | 
| Downie, Clerk. 


Eodem die. 
J ˙ 8 T 


N action for damage and intereſt, ad leges Aguiliæ, cap. 1. The caſe 
was, Stewart the defender having a flock of ſhe-goats, and the pur- 
ſuer's buck, at unſeaſonable times, often riding his goats to his prejudice, he 
caſtrates the purſuer's buck; and being conveened for the damage done to the 
purſuer by libbing of his buck, in ſo far as his buck being diſabled to ride the 
ſhe-goats in his flock, he was damnified, beſides the loſs of the buck, in the brood 
of his goats and kids, and their milkneſs ſo many years. Excepted, The libel is 
noways relevant, in ſo far as concerns damages and intereſt, becauſe the de- 
fender could be in no worſe caſe than if he had killed the buck; for if he 
had killed him, he could only in law be made liable for his price. The 
Commiſſioners ſuſtained the ſummons, as it was conceived, both for damage 
and intereſt, and deterioration of the buck, reſerving the modification to 
themſelves. Then alledged, That not only, on that conſideration, had he 
caſtrate him, but that, immediately thereafter, debito tempore, before riding- 
time, he advertiſed the purſuer of his caſtration, to the effect he might pro- 
vide himſelf of another buck for riding his goats. This was found relevant, 


and a day aſſigned to prove it. 
AR. Oliphant. ; Alt, Fletcher. 


| | | Fune 9. 1658. 
HO ME contra the Earl of GALLOWAY. 


"pew © Home, daughter to umquhile John Home of Sorbey, purſues 
＋ the Earl of Galloway, for reduction of an appriſing, of the lands of Sor- 
| - bey, 
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bey, led at his inſtance. Her title is, That, by her father's contract of mar- 
riage, the lands of Sorbey are provided to the heirs of marriage; which 
failing, to his heirs- male whatſoever, with this proviſion, That, becauſe the 
_ daughters, or heirs-female of the marriage, will be debarred from ſucceſſion; 
therefore obligeth him and his foreſaids, and his heir-male, to pay to them 
6000 merks. It was alledged for the defender, No proceſs, becauſe the only 
meaning of the clauſe can be, that, in caſe that the daughters of the marri- 
age ſhould be debarred, and a ſtranger, heir of line, ſhould ſucceed, that 
they might have this proviſion ; but noways, that if the heir-male of the 
marriage ſhould ſucceed, they ſhould have this proviſion, becauſe the heir 
of the marriage did not debar them by the tailzie, but by this common law 
as being heir of line; but ſo it was, that there was an heir-male of the mar- 
riage who ſurvived the father, and poſſeſſed the eſtate. It was anſwered 
for the purſuer, rſt, That ſhe opponed the clauſe, bearing, that if the heirs- 
male did ſucceed without diſtinction, whether they were heirs of the mar- 
riage, or not, that they ſhould pay this ſum to the daughters of the heirs- 
female. 2do, Though that were the meaning of the clauſe, yet it was not 
relevant to alledge, that there was a ſon ſurviving and poſſeſſing, unleſs 
that he had been actually heir entered; eſpecially, ſeeing the truth is, he 
was only an infant of eight years old, and died within two years after his fa- 
ther, and was never ſerved, nor infeft. It was anſwered for the defender, 
That, in ſuch caſes, heirs are underſtood of thoſe who might be heirs, 
though they actually entered not, as in the caſe, that another ſhould re- 
new, if there were not heirs of the marriage, the condition exiſts not, if 
there be a child procreat, at leaſt ſurviving, though not entering. "The 


Commiſſioners repelled the defence, and found procels. 
| | Downy, Clerk. 


Eodem dic. 
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NHR WILLIAu HuNTER, as executor to David Hunter, purſues Mr John 
Ellies, for makingcertainſums of money forthcoming, arreſted in his hands, 
as belonging to Sir William Balfour, upon a decreet of regiſtration, recovered 
at the purſuer's inſtance, againſt Sir William, being abſent. It was alledeed 
for the defender, No proceſs, becauſe the decreet of regiſtration, the ground 
of all, is, ih jure, null; and as wanting probation, in ſo far as, by the bond 
regiſtrate, the ſum is only payable after the death of certain perſons therein 
named; and yet decreet of regiſtration is pronounced without probation, 
that they were dead. It was anſcered for the purſuer, That this, being a 
decreet of regiſtration, there was no neceſſity to prove the death of the ſaid 
perſons ; becauſe, as in the life of the creditor, he would have got ſooner re- 
giſtration upon that bond, notwithſtanding of the ſaid clauſe, which only 
could be made uſe of by way of ſuſpenſion contra execution; ſo now, in the 
ſame way of regiſtration, ought to be granted by way of action; and there- 
fore the defender ought to have ſuſpended or reduced, if he would quarrel 
the decreet ; eſpecially ſeeing, if the defender would alledge, that they were 
yet on life, the purſuer ſhould find it relevant of conſent ; but it is notour 
they died long before the decreet. The Commiſſioners repelled the defence, 
and found proceſs. | 


Balfour, Clerk. 


June 
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| | June I0. 1658. 
BROWN contra RAMSAY. 


; M* David Brown, having charged Mr John Ramſay, upon a decreet re- 
covered againſt him, as heir to umquhile James Ramſay his father, for 
payment of certain bonds due by his father; the ſaid John ſuſpends, and 
Taiſed reduction on this reaſon, That theſe debts were ſatisfied by Robert 
Mitchelſon the ſuſpender's tutor out of his eſtate; but, inſtead of taking 
diſcharges, he took aſſignation, in the name of William Ker, to his own be- 
hoof, who transferred the ſame to Mr David Brown; which fraud he offered 
to prove by witneſſes above all exception: And to evidence there was fraud, he 
roduced a teſtificate from the tutor, that he had paid one of the ſums, and 
others from ſome of the creditors, that they were paid of others by him, and 
from Mr David Brown, ſon-in-law to the tutor, and could condeſcend upon 
no onerous cauſe of his tranſlation, or evidence thereof. It was anſwered for 
the charger, That his tranſlation, being a writ, could not be taken away by 
the oath of his cedent, or by witneſſes; and ſo the oath of the ſaid part ies do 
not prove, much leſs can their emendicate teſtificates: And whatever the 
tutor had done, it was competent for the ſuſpender to purſue him, and his 
heirs. The Commiſſioners, before anſwer, ordained the charger to con- 
deſcend upon the onerous cauſe of his tranſlation, that they may conſider 


upon the probability thereof, 
Tune 11. 1658, 
SIMSON ora L I D DE L. 


8 MSON purſues Liddel for reduction of a contract of marriage, 
+ whereby the defender's father did diſpone his whole lands to his ſon, in 
contemplation of the marriage, as being a diſpoſition between conjunct and 
confident perſons, without a juſt price, or equivalent cauſe onerous, in pre- 
Judice of lawful creditors, conform to the act of parliament 1621. It is 
- anſwered for the defender, J hat the reaſon is not relevant againſt this con- 
tract of marriage, becauſe it is no fraudulent diſpoſition, but moſt favour- 
able and neceſſary: , And it is not alledged that the diſponer was then bank- 
rupt, or that any diligence was done againſt him, whereby he or his ſon 
might be put in mala fide;; much leſs the ſtranger's contract in marriage 
with him, and who gave a competent tocher, viz. 5400 merks more than 
equivalent to the land, not exceeding five chalders of victual: And if the 
purſuer had uſed diligence, either before the marriage, the ſame would not 
have gone on, or at leaſt before payment of the tocher, whereby they might 
have been paid; but, being all this while ſilent, it is againſt law and reaſon 
to crave the contract to be reduced. It was anſwered for the purſuer, I hat 
his reaſon of reduction ſtands moſt relevant, notwithſtanding of the auſwer; 
becauſe both the intent, and the expreſs tenor of the act of parliament, is for 
annulling all difpoſitions, without an equivalent cauſe, in prejudice of credi- 
tors; in which ſtatntory act there is no mention of bankrupts, or deceit 
and fraud; and there is no ground of exception of contracts of marriage, more 
than others; but, on the contrary, theſe are the more ordinary ways that fa- 
thers diſpone their eſtates to their ſons: Neither was there any obligation 
upon the purſuer to take notice of the proclamation of parties; but whenſo- 
ever he may reduce the diſpoſition, in ſo far as concerns the fee of the lands ; 


but as for the liferent provided to the wife, they were not to quarrel. The 
| Commiſſioners 
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Commiſſioners found the reaſon relevant, that the lands diſponed did far ex- 
exceed the tocher paid to the diſponer, to reduce the ſame; in fo far as the 
worth of the lands exceeded that ſum. It was further alledged, That albeit 
the only cauſe onerous expreſſed in the contract was the tocher, yet the fame 
ought alſo to retain the right of the lands, ay and while he be relieved of 
certain caution he ſtood engaged in for his father before the contract; and 
which he had paid: Becauſe, the intent of the act of parliament being for 
eviting fraud, and prejudice of lawful creditors, that ground doth not reach 
to this diſpoſition, in ſo far as it is inſtructed, and doth aſcribe to any other 
debt. 2do, If the fon had not got this diſpoſition bona fide, he might and 
would have affected the lands with a debt; and therefore, ſeeing there was 
no fraud, the diſpoſition ought to ſtand to him in lien of diligence, 
ſeeing he could do no diligence againſt himſelf. It was anſwered for the 
purſuer, That the alledgeance is not relevant, unleſs it were offered to be 
proven by writ, or the purſuer's oath, that the diſpoſition was not only granted 
in contemplation of the marriage, but alfo for relief of the ſaid other fons ; 
and the act of parliament annulleth all fuch, unleſs there were an equivalent 
| onerous cauſe : So that relief muſt be proven to have been the cauſe, and 
that the defender would not do diligence againſt himſelf; firft, It was his own 
fault that he took ſuch diſpoſition, and did not expreſs that other cauſe, which 
he might have done. 240, That he might have cauſed the creditors, to 
whom he was engaged, appriſe the right from his father and himſelf both, 
and that ordinary remedy is yet competent to him ; and therefore as to that 
ordinary relief, he is but in the caſe of another creditor, and muſt uſe dili- 
gence. The Commiſſioners adhered to their former interlocutor, and left 
both parties to their diligence, to affect the lands for their payment and 


relief. 
Brown, Clerk. 


| June 12. 1658. 
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RUrusxroonps having 2 Hunthill their tutor for an accompt; 

it was alledged for the defender, No proceſs, becauſe all the ground they 
had libelled, or produced to make him tutor, was, That he was nominate iu 
their father's teſtament, and that when the teſtament was confirmed, he com- 
peared, judicially accepted, and made faith; which can be no ſufficient title 
or proof againſt him, being but the aſſertion of the Commiſſary-clerk; and 
ſo no more in this caſe than the aſſertion of a notary ; for nothing but an 
act of proceſs ſubſcribed by the clerk, by virtue of his office, and as a proper 
act of that court, will bind and prove againſt parties, without their own ſubſcrip- 


tion; ſo an act of caution will not bind, though ſubſcribed by the clerk, without 


the parties: But the accepting of a tutory-teſtamentor is an act altogether 
extraneous to the Commiſſaries or their clerk, and wherein their office is not 
concerned ; neither is it at all the cuſtom of tutors-teſtamentors to com- 
pear before Commiſſaries, and to accept and make faith; but their cuſtom 
is, if they accept, they act, and their acting is their acceptance; andthey are 
not bound to renounce, if they ſimply forbear. 2do, Though that were an 
acceptance, yet ſeeing the tutor forbears to act, he ought in that caſe to 
have beneficium ordinis, that the other tutors who adminiſtrate, and their heirs, 
who are ſalvendo, might be diſcuſſed in this ſame way as if they were cu- 
rators ; as was found in the caſe Livingſton contra Livingſton. It was an- 
ſuered for the purſuers, To the firſt, That they opponed the decreet of con- 
| Y 


y firmation, 
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firmation, which cannot be but a ſufficient proof, ſeeing it hath an ad- 
minicle, viz. the nomination and the teſtament; and whatever hath been 
the cuſtom of tutors, it cannot be denied, that this is a moſt compleat way 
to accept, and that a decrect muſt prove without a ſubſcription, as well as 
in the acceptance of renouncing of executors, and at the time of this accep- 
tance, being more than forty years ſince, there was no cuſtom even of ſubſcri- 
bing acts of caution, but onlythey compearing judicially, the act proved againſt 
them. To the ſecond, by the law of Scotland, all tutors are liable in ſol:4um, 
and they have no benefit of diſcuſſing or diviſion: And to the practique and 
parallel of curators, it meets not; for there the minors had named them- 
{elves curators with a quorum, and the deeds done, were done by the minors 
and a quorum of their curators: And ſo the other not adminiſtring was 
freed, becauſe he could neither know nor prevent what the reſt did, being 
ſufficiently authorized; and there was no poſſibility of recovery, after the 
deeds were ſo done. So that it being free for the minors to ele curators, 
and to appoint the condition of their adminiſtration, it meets this caſe, where 
there is no ſuch quorum. The Commiſſioners repelled: both the defences, 
and ordained the compt to proceed. — 


| June 15. 1658. 
Lady CLARKINGTON contra her SON and TENANTS. 


J Avy Clarkington purſues her ſon and the tenants of the Mains of Clark- 

ington for poinding of the ground, for annualrent provided to her by 
her contract of marriage. It was alledged for the tenants, That they deny 
they are tenants, and ſo that muſt be proven, eſpecially ſeeing they are de- 
ſigned as dwelling in other lands. 2do, That member of the libel is not re- 
levant, inferring a perſonal concluſion to pay, which is not competent in 
this real action. 370, The poinding muſt be reſtricted unto the ordinary 
payment of their mails and duties, and not to poind all their goods without 
limitation. It is anſwered for the purſuer, To the fir/t, She purſues the de- 
fenders as tenants or poſſeſſors, and, if they be not ſuch, there will no pre- 
Judice enſue to them ; and therefore it was never accuſtomed, that, in a 
poinding of the ground againft parties, whether abſent or preſent, it ſhould 
be proven that they were tenants and poſſeſſors; otherways it will be a com- 
mon exception that will bar all poinding. As to the ſecond, It was alled- 
ged to be the common ſtile, and that it hath been oftentimes found, that te- 
nants have been decerned perſonally for payment of an annualrent. As to 
the tbird, It is contrary to the nature of the poinding of the ground, to re- 
ſtrict to mails and duties. The Commiſſioners repelled the firſt defence, 
but ſuſtained the ſecond defence againſt the libel as is libelled, which bore, 
that letters of horning ſhould paſs, upon fix days, againſt the tenants for pay- 
ment, which is clearly informal ; and fo the queſtion, Whether they might 
be decerned, being formerly purſued, to make payment ſimply? As to the 
rhird, reſolved to hear it in their own preſence. 


June 17. 1658. 
MO AT contra L EAR MH O N T. 


Owar, bav ing obtained decreet againſt Joſeph Learmont, to make 
theſum of forthcoming to him, arreſted in his hands as belonging 


to one Learmont, who had ſold his lands to the purſuer ; aud he being charged, 
. | ſuſpends 
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ſuſpends on this reaſon, That the charger had poſſeſſion of his lands, upon an 
infeftment granted to him therefor, and had alſo reduced a right made to this 
defender ex capite inbibitionis; and fo being infeft in his lands for the ſame ſum, 
and reduced other rights thereof, he cannot return to arreſtment, and charge 
him for the ſum. Anſwered, Any infeftment he had was but for ſecurity of 
his money: As for the reduction, that was with reſervation to the defender 
of his reduction of the inhibition, the ground of that reduction, and which 
reduction and infeftment he is willing now to renounce, he being paid 
off this ſum. Alledged, he could not renounce poſt ſententiam, being con- 
tractus judicalis, even though res was integra, and though it was a benefit 
introduced in his favours allenarly. 


\ 


| Eodem dic. 
PATON ana d NN 


6 A having given commiſſion to Paton to buy ſome ware; and 
the ware being bought accordingly and delivered, he is purſued to pay 


the prices thereof. The commiſſion being produced, the queſtion was de 


modo probandi, whether it may be proven prout de jure or not? Contended, the 
matter being delivery of ware, now after {ix or ſeven years, could not 
by the act of parliament be proven, but ſcripto vel juramento. Anſwered, 


That the act of preſcription is of debts, which could not be proven by writ ; 


but here the debt being founded upon writ, viz. the commiſſion, it cannot 


fall under that act. Avuſwered, The commiſſion written did not found the 


obligation, but only the delivery, which is fadtum. 


Eodem die. 


— contra = - 


A Naked promiſe, ubi nulla ſubeſt cauſa, can be no ground of an action 
of debt; juſt as in the civil law, pactum nudum non parit actionem, ſed 
zantum exceptionem ; and with us not not only the promiſe of payment, but al- 
ſo the cauſe of the promiſe muſt be proven, ſecus nullam ſententiam. They 
found alſo a promiſe to pay L. 300 probable prout de jure, becauſe of the 
promiſe being obvious to ſenſe, viz. L. 100 yearly for fee of bigging, Oc. 


| Fune 19. 1658. 
LIVINGSTON contra Lord BOY D. 


"ARGARET LIVINGSTON, having right, by progreſs, to a bond grant- 

ed by umquhile Robert Lord Boyd to Sir William Dick, and to a 
decreet obtained againſt umquhile James Lord Boyd as heir to Robert, ob- 
tained alſo decreet againſt William now Lord Boyd as heir to James ; hc 
ſuſpended, and raiſed reduction upon this reaſon, That the firſt bond, grant- 


ed by umquhile Robert Lord Boyd, was null, as being granted by him then 


minor, as having curators, without their conſent; and therefore the ſame, 
with the decreets following thereupon, ought to be reduced. It was an- 
ſwered for the charger, That the reaſon was not relevant, unleſs leſion were 
alledged, and that, inter annos utiles, there had been revocation made, and 
reduction intented. 2d, The reaſon upon minority is not relevant in this 
caſe, becauſe the bond was granted by my Lord Boyd major proximus, and 
who was a member of parliament, of country, and of the army; fo that 
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it were abſurd to crave reſtitution, becauſe of his levity, as not fit to ma- 
nage his own affairs, who managed the affairs of this nation. It was an- 
Fwered for the ſuſpender, That his reaſon ſtands moſt relevant: And as to 
the firſt, he is not now purſuing upon minority and leſion, as craving re- 
ſtitution, which he might do, though his curators had authoriſed him; but 
this is a general reaſon, viz. That he had curators, who conſented not, 
whereby the deed is null, without neceſſity of alledging-lefion, revocation or 
reduction : And though, if the charger would — that the minor was 
locupletior factus, it might be ſuſtained upon that ground, that he needs not 
either alledge or prove leſion; ſeeing, by the law, minors, by chooſing cu- 
rators, become as majors, interdicted, and bound up to the conſent of cu- 
rators, without which their deeds are null. To the ſecond, proximity to ma- 
jority is not relevant, unleſs there had been fraud concealing the majority, 
which is not.here, and, being one of many having power to vote in a State, 
cannot infer a ſufficiency to manage affairs alone. The Commiſſioners 
found the reaſon of reduction and ſuſpenſion relevant to annul the bond and 


decreets, notwithſtanding of the anſwer. 
HALT BURTON contra HASSVALI. 


THOMAS HALVY BURTON purſues John Haſswall for payment of L. 96, 

which was addebted by the defender's umquhile brother, and whereof 
he promiſed to make payment. It was aledged for the defender, That the 
promiſe was only probable /cripro vel puramento, and that it was ſo com- 
*monly accuſtomed in the courts of Edinburgh, and other courts of the na- 
tion, where petty ſums were moſt frequent; and upon this reaſon, becauſe 
-promiles uttered only by word, where there was no bargain, or thing deli- 
vered interveening, that might fall under ſenſe, might readily be miſtaken 
and forgotten by witneſſes, on what time ſuch promiſes were made, and 
might alſo be readily performed, when there were no witneſſes to prove 
performance; and therefore in the ſame proceſs, by interlocutor, it was firſt 
found, that the promiſe by libel of L. 100 was only probable /cripro vel ju- 
ramento. It was anſwered for the purſuer, That his libel is relevant to be 
proven prout de jure; for ſeeing, by common law, witneſſes might prove any 
thing, and that there is a particular act of parliament, limiting the ſame, 
that witneſſes ſhall not be admitted in matters of importance, which are 
declared to be L. 100, and above there is neither law nor cuſtom of the 
Lords to reſtrict it in matters of leſs importance; and therefore, though the 
Commillioners found the L. 100 ſo probable by writ or oath, the purſuer 
did no wrong to cut his libel, and libel a leſs ſum, which now had been al- 
ready found to be probable prov? de jure. The Commiſſioners found the 


libel relevant to be proven prout de jure. 
Eodem die. 


DOUGLAS cours DOUGLAS. 


Renan DovGLas, having right from umquhile Richard Douglas, to 
a bond granted by umquhile Laird of Cavers, to the ſaid Richard's ſon, 
for 200 merks yearly during his life, he obtained decreet before the ſheriff 
of Roxburgh thereupon, againſt Sir Archibald Douglas, now of Cavers, 


as ſon and heir to his father. Sir Archibald compearing, raiſeth * 
| an 
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and reduction, and alledges compenſation of a ſum, to which he was aſſig- 
nee, due by umquhile Richard Douglas the cedent. It was anſwered for 
the charger, firſt, That this reaſon was competent and omitted. 2&9, That 
it was not relevant, ſeeing the debt craved to be compenſed was contracted 
long after the purſuer's right, and ſo there could be no compenſation, much 
leſs after fentence, contrary to the act of parliament. It was anſwered for the 
ſuſpender, To the frft, That competent and omitted is not relevant before 
inferior courts, except it were dolofo, omitted of purpole to delay; for where 
the procurators are ordinarily ignorant, it would be of very ill conſequence, 
that what they omitted by ignorance ſine dolo partis, ſhould never be re- 
ceivable; for then, for that hazard no defender would compear before an 
inferior court, to defend, but be abſent, and ſuſpend; and ſo to make all 
inferior courts uſeleſs: And therefore, this compenſation, being of a very 
tickliſh matter, there could be fraud preſumed. To the ſecond, The 
charger's right, though it were a formal aſſignation, could not exclude com- 
penſation upon a debt due by the cedent, though after the aſſignation, being 
before intimation, which only denudes this cedent. 249, The charger's 
right is not an aſſignation, but is a teſtament, as it expreſsly bears, at leaſt, 
a legacy, or donatio mortis cauſa; bearing a diſpoſition of all the defunct's 
goods, and nomination of his heir, in cafe he returned not to the country 
out of which he was then going, but died; with an expreſs proviſion thereof 
to him, to uplift and diſpoſe thereof, any time during his life : And there- 


fore, though it had been intimated, yet the property ſtood in the perſon of 


the defunct all his life; and therefore, any debt contracted by him, any 
time thereafter, might compenſe: And it were againſt law or reaſon, that 
the charger ſhould enjoy his whole means, and not allow and fatisfy his 
debt. The Commiſſioners ſuſtained the reaſon, notwithſtanding of the 
anſwers. 


Lord BOYD contra LIVINGSTON. 


| * a reduction purſued by my Lord Boyd againſt Livingſton, found, that 


a bond granted by a minor having curators, fine corum conſenſu, was null; 


and that a minor might reduce the fame quocunque tempore etiam poſt annos 


utiles. 
5 Act. Gilmer, Alt. Gilmor« 


Eodem die. 
NAESMITH cura FEEFEFRAT: 


1 N the purſuit Barbara Naeſmith againſt Provoſt Jeffray, found, that a 


letter written by the purſuer's huſband in precin#u to her, wherein he 
ſays, (As for any thing we have, I think you well worthy of it), which carries 
the force of a military teſtament, and the legacy to be univerſal. Item, 
found, that the relict, by her contract of marriage, renouncing the third part 
of the moveables, could not claim as an univerſal legacy the dead's third 
of the moveables, and the relict's third renounced by contract of marriage, 
as ſaid is; but that the moveables behoved to divide into two parts, the one 
half thereof could only be legate by the defunct to his wife. Item, found, 
that where there is a particular legacy left, and alſo an univerſal, the parti- 


cular is preferred to the univerſal, and muſt be firſt paid off, 
AQ. Gilmor. Alt. - Gilmer. 
Z 2 June 
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i * | June 22. 1658. 
MARION ANDERSON contra CAT HRINE THOMSON. 


ARTION ANDERSON, purſues Cathrine Thomſon, as heir to umquhile 

John Thomſon, for fulfilling to her of the contract paſt betwixt the 

ſaid umquhile John Thomſon and the purſuer; and eſpecially that article 
thereof, whereby it is provided, That, in caſe it ſhall happen the ſaid John 
Thomſon and Margaret Anderſon to depart this life, without heirs procreate 
of their own body, that then his heir ſhall be obliged to make forthcoming 
to her heirs the ſum of 2000 merks of the tocher, and half of the conquelt, 
It is anſwered for the defender, Abſolvitor, becauſe ſhe offers her to prove, 
that there were heirs of the marriage who ſurvived the father; which though 
now dead, makes the condition not to have been exiſtant. It is anſwered for 
the purſuer, That ſhe oppones the clauſe of the contract, whereby it is pro- 
vided, That in caſe it ſhall happen that the ſaid John Thomſon and Margaret 
Anderſon depart this life without heirs; and therefore, unleſs the heir had 
ſurvived them both, the condition was exiſtant, and the mind of the parties 
was, that the tocher ſhould return. The Commiſſioners found the defence 
relevant, that there was a bairn procreated of the marriage, who ſurvived the 


father, though he ſurvived not the mother. 
| | N ; :Brown, Clerk. 


Eodem die. 


Sir THOM AS NICOL SON of CARNOCK, contra the Laird 
of PHILORT E. | 


IR Tnomas Nr corsoN of Carnock, as heir to his father, purſues 
the Laird of Philorth, as ſucceſſor lucrative to his grandfather in his 
lands of Philorth, and others, for payment of the ſum of 10000 merks, 
wherein the defender's grandfather was cautioner.for the Earl. Mariſhal. It 
is alledged for the defender, No proceſs, becauſe the Earl Marifhal is a for- 
feited perſon ; and, by the act of grace, the creditors of ſuch perſons mult 
clear their debts out of their eſtates, otherways they are diſcharged, both 
as to principal and cautioner ; and if they claim the debts, it is to be ſa- 
tisfied by ſuch ways as are preſcribed by the act allenarly ; and if not, out of 
the principal eſtate; and ſo in both caſes the cautioner is free; aud like- 
ways, by the act of reſtitution, there is a time granted before the cautioner 
can be diſtreſſed. It is anſwered for the purſuer, to the firſt, That the de- 
fender's predeceſſor was not cautioner for the defender, but for the umquhile 
Earl Mariſhal, who was never forfeit; and ſo the act of grace and of re- 
ſtitution meets not that clauſe. 249, The purſuer, as heir, to cſtabliſh the 
debt againſt the defender paſſivs, as repreſenting his grandfather; and he is 
content the proviſions contained in the act of reſtitution be allowed to the 
defender, and inſerted in the decreet. It was anſwered for the defender, to 
the firſt, That he oppones the act of grace, whereby all the debts of forfeit 
_ perſons, whether they be their own proper debts, or their predeceſſors, are 
appointed to be paid out of their own eſtates only, and their predeceſſor's 
cautioner is their own cautioner, as well as the heir of the cautioncr 1s their 
cautioner. To the ſecond, Seeing the defender hath a lawful defence to 
bear proceſs, he cannot be forced to ſuffer decreet to paſs againſt him with 
any conditions. The Commiſſioners repelled the defence, in reſpect of the 
purſuer's reply, and offer to take his ſentence with the proviſions contained in 
the act of reſtitution. | | | 
Tune 
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Sir . ARCHIBALD DOUGLAS of CAVE RS contra the 
Counteſs of BUCCLEUGH. SEL 

81 R ARCHIBALD DovuGLas of Cavers, as having right by infeſtment 

to the kirk and teinds of Cavers, purſues the Counteſs of Buccleugh for 
ſpuilzie of the teinds of her lands of that pariſh, and meddled with by her 
after inhibition, and reſtricted the ſame to wrongous intromiſſion. It was 
alledged for the defender, Abſofvitor, becauſe, by a contract produced betwixt 
the purſuer's predeceſſor and her, bearing that Cavers had right, by in- 
feftment to the teinds of that parith, and that the Earl of Buccleugh had 
right to a tack granted by the Abbot of Melroſe, of the teinds of that pariſh 


for three lifes and three nineteen years; the Earl granted aſſignation to Cavers 


of that tack, in ſo far as concerned the ſheriff's own land, for which Cavers 
was obliged to pay 50 merks of tack-duty, being the proportion of the 
Earl's own lands; whereby the purſuer's predeceſſor hath acknowledged and 
homologate the defender's predeceſſor's right by the ſaid tack, which is not 
yet expired, and hath poſſeſſed his own teinds theſe 37 years by that right; 
and ſo cannot now quarrel the defender's right, contrary to his expreſs ac- 
knowledgement and homologation. It was anſwered for the purſuer, That 
the defence ought to be repelled, firſt, becauſe, in law and reafon, the taking of 
right from any party doth not ſo acknowledge and homologate the party's 
right, but that the taker may clothe himſelf with his own right, as % 
ducens rem ſuam poteſt uti jure proprio, lib. 20. Cod. de conjunclo. And, by 
our law, though a tenant, getting poſſeſſion from any party, can neither 
make uſe of any right of his own, or of any other acquired right, to de- 
bar his maſter from recovering poſſeſſion in judrcio poſſeſſorio, yet he hath 
quit pofleſſion in pelitorio, he may purſue that party upon any other right; 
as is Craig's expreſs opinion. 246, All the acknowledgement that ever there 
was a tack of the aforeſaid in durante, is only in the narrative of the contract, 
in which von creditur referenti niſi conſtet de relato; and narratives do not 
prove, unleſs the thing narrated be otherways inſtructed ; and therefore this 
relation can never prove that ſuch a tack was, unleſs the tack be produced. 
27io, Though the purſuer's homologation were in its own nature excluſive of 
any quarrel, yet where the perſon homologating has a power lapſus, or by er- 
ror or miſtake hath taken a right from a perſon who.had no right, that can 
never make him to have a right; nam nihil tam contrarium conſenſus quam 
error. But here Cavers was in an error, and miſtaken in this narrative, in re- 
ſpe& that the word narrative in that part cannot be conceived to he his words, 
but Buccleugh's words: And it is ordinary, upon information of parties, for 
writers to deduce rights without ſeeing of them; and the error is clear, be- 
cauſe it is acknowledged there is a tack of that ſame date, by that ſame Ab- 
bot, for ſome liferents and two nineteen years, which is now expired; and 
it muſt be preſumed a miſtake, unleſs another tack than that be ſhewn ; for 
it was neither neceſſary, nor accuſtomed to take many tacks of one date, nor 
of indifferent indurances, and, by contract, the Earl is obliged to exhibit 
the tack judicially, and to grant a tranſumpt; by all which the error is clear. 
4t0, Although the homologation were relevant and no error, yet it can ho- 
mologate no-farther than the right granted and accepted extends to, which 
was only a right to Cavers's teind of his own lands, which cannot hinder him 
to quarrel the Earl's right as to the teind of the Earl's lands, more than if a 
perſon diſponing a barony, and relating in his diſpoſition, that he had right 
by that in his charter to another barony, would exclude the purchaſer to 
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quarrel the right of that other barony. It was anſwered for the defender, 
That her defence ſtands yet moſt relevant notwithſtanding the anſwer ; for 
to the firſt, The civil law in this point is derogate and oppoſite to the law and 
cuſtom of this nation, wherein homologation of a right by taking tack, or 
otherways, hath ever been an unqueſtionable defence: and as to Craig's opi- 
nion, though a tenant might make uſe of an acquired or ſupervenient right, 
after he took his tack in petitorio, becauſe he could not be conceived to pals 
from that right by his taking the tack, ſeeing he then had it not; yet if 
when he took the tack, he had that right, and in the tack by contract related 
that right, and yet acknowledged the other party's right, as the caſe is here, 
he could never come in the contrary. As to the ſecond, Though narratives 
prove not for a narrator, or againſt others, yet that a narrative ſhould not 
prove againſt a narrator, it was never heard; but here the narrative is paſſive, 
and not related as any one party, but by a common relation and acknowledge- 
ment of both, bearing For as much as there was ſuch a tack, of ſuch a 
term.“ And as for the tack itſelf, through the length and trouble of time, 
and the minority of his lady and father, it cannot be found; and it was 
much by accident, that this contract was found of the Regiſter; but ſeeing it 
is. expreſsly acknowledged by Cavers ſubſcribing, that it was, he can never 
"now alledge that it was not. To the 7hird, It was no way competent by 
reply; and if this were, a reduction errore /apſus was never found relevant in 
this nation, but only dali, circumwventts; for if any party err, without the 
fraud and circumvention of the other party, that can never annul the con- 
tract, elſe few or no contracts in Scotland would ſtand, wherein there is al- 
ways ſome error, and expreſsly ſuppoſititious narratives are ordinarily in writs, 
as in bonds of borrowed money, where there are more gratitudes or good 
© : deeds, where there were none. And as to the grounds whereupon error is 
here inferred, they are not relevant; for the contract relates moſt particu- 
larly the whole tenor of the tack; and though it might have been without 
ſhowing of the tack, it will not conclude that it was fo; neither will that con- 
clude, that becauſe the Earl was obliged to exhibite the tack judicially, 
therefore he ſhewed it not at the contract; neither concludes it, becauſe 
there was another tack of the ſame date of a ſhorter endurance, that there- 
fore the expreſs acknowledgement of another tack of a longer endurance 
could be a miſtake; it being but ordinary at the time to take tacks of divers 
endurances, that if one were miſcarried or invalid, the other might hold: 
So that, whatever might be alledged in manifeſt error in ſubſ/tantialibus et 
cauſa contraftus, yet upon ſuch preſumptions it were moſt unreaſonable. To 
the fourth, The homologation of one individual right -doth homologate the 
whole right; though, by taking of a right but to a part of it, becauſe what 
 approbo non reprobo ; and it is impoſſible to one party, both to aſſent to a 
party's right, and to diſſent from the right in .codem jure for though it 
might be argued in the inſtance proponed of the ſecond barony, if the ac- 
ceptor of the rights to one, did expreſsly acknowledge as heir, that the diſ- 
poner had right to both, he could not come againſt his own ſubſcription ; yet 
the caſe is not alike; for there are two feveral rights only joined in one writ: 
So that, expreſsly, the one might be acknowledged, and the other difallowed ; 
but if the purchaſer took a right to lands as a part of the barony, and did diſ- 
pone his right to that barony, he could never come to quarrel the right of 
the whole barony; ſeeing by that individual part, he bruiked that right, 
and behoved both to purſue and defend; and there is ſuch difference alſo, 
that ſuch an error might be made clear and certain, becauſe, by the Re- 
cords, it might be evident, whether the diſponer had right to two baronies, 
-or but one; but in this caſe the tack relieved, neither was, nor needed to 
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be regiſtrate: And though errors in ſome caſes may annul the deeds, as 
deliti ſoluti, and error calculate, yet ſuch errors may be in ſubſtantials, 
and manifeſt. The Commiſſioners found the defence relevant, and inſtruct- 


ed by the contract produced; and therefore, notwithſtandivg all their re- 


plies, aſſoilzied the defender. 
5 e Balfour, Clerk. 


| | Eodem die. 
MEL DRUM contra STEWART. 


R Robert Meldrum Advocate, having ſupplicated, that he was in- 

carcerated ſummarily in the tolbooth of Edinburgh, at the com- 
mand of the Bailies, for refuſing to deliver a writ, which Robert Stewart 
alledged he had taken from him. The Commiſſioners did, by a meſſen- 
ger, ſend for the Bailies, and for Mr Robert out of priſon, who alledged, 
That, as advocate, and a member of the College of Juſtice, he was not 
liable to the town's juriſdiction. The Bailies anſwered, That the com- 
plaints made to them was in relation to a writ concerning Robert Stewart's 
wife, which he had lent him to ſee, which Mr Robert had confeſſed be- 
fore the Bailies to have torn, Mr Robert denied that he confeſſed the 
ſame, but that he ſaid only it was his own writ, and, if he had torn it, 
what was it to them; but it was not alledged that he had violently pulled 
the paper from Robert Stewart, but acknowleged by Robert that he had 
lent him the paper to ſee. The Commiſſioners ſet Mr Robert at liberty, 
and deſired the Bailies to forbear to trquble the members of the court, 
and found no riot, but a civil defence; and declared, they were not to diſ- 
courage the Bailies in ſuppreſſing any riot or breach of peace, and withal 
that they would give ſummary proceſs to Robert Stewart upon a bill only; 
who having given in his bill, ſhewing, that he had only lent the writ to ſee, 
being a diſpoſition granted by Robert's wife of her liferent-lands to a —— 
perſon before the marriage, and that he had kept it up, and would not 
redeliver the ſame, The Commiſſioners without giving the bill to fee, or- 
dained him preſently to anſwer; and, having heard him, ordained him to 
redeliver the diſpoſition in the clerk's hands, and found the bill relevant to 
be proven prout de jure. 


June 24. 1658. 
BROWN contra MURR AY. 


M R Richard Brown, having obtained decreet for L. 100 againſt 


band, before the commiſſaries of Edinburgh, ſhe ſuſpends upon theſe rea- 
ſons, 10, The decreet is null, as being in vacant time. 240, It is null, as 


without probation, in ſo far as, ſhe is only proven intromiſſatrix generally; 


and ſo particulars of her intromiſſion not inſtructed, that ſhe might oaly 
be liable to the double avail, conform to the commiſſaries act. The 
charger anſwered, That he offered him to prove the Commiſſaries had a 
licence. The ſuſpender anſwered, Non relevar, unleſs the decreet had 
mentioned the licence; ſeeing it is the warrant on which the commiſſaries 
ſat. The Commiſſioners found the reaſons relevant, and inſtructed ; and 
therefore turned the decreet into a libel, That the particular intromiſſion 
might be proven; and reſolved, for the future, to ſuſtain no decreets pro- 

nounced in the vacancy, without having, and expreſling of a licence, 
5 A da a . Tune 


Eliſabeth Murray, as vitious intromitter with the goods of her huſ- 
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| | | June 26, 1648. 
CARMICHAEL comra THENNISTON. 


LisABETH CARMICHAEL having obtained decreet againſt David 
Thenniſton of Carden, as lucrative ſucceſſor to his father; he ſuſ- 
pends and raiſes reduction, on this reaſon, That the ſheriffs did him wrong 
to decern him lucrative ſucceſſor, only upon production of a ſeiſin follow- _ 
ing upon a diſpoſition, granted by his father, after contracting of the debt; 
which being the aſſertion of a notary, without a diſpoſition or a charter, 
could not inſtruct: And being ordained to produce the diſpoſition, he pro- 
duced the ſame, and alledged, That he could not thereby be lucrative ſuc- 
ceſſor; becauſe it contained in itſelf onerous cauſes, both generally and 
particularly. It is anſwered for the charger, That he is yet lucrative ſuc- 
ceſſor, becauſe, , though all the ſums expreſſed in the diſpoſition had 
been all true debts, truly undertaken, and paid: yet the lands are much 
more worth; for the ſum is only L. r000 of debt, and 1000 merks of bairns 
portions: And it is offered to be proven, that the lands are worth four or 
five thouſand merks of rent; ſo that the diſpoſition is lucrative, at leaſt in 
2do, The bairns portion cannot be an onerous cauſe, in prejudice of 
lawful creditors. 37i0, The relation in the diſpoſition being of cauſes one- 
rous, or of debts, cannot prove againſt a creditor, being between a father 
and his eldeſt ſon, unleſs the debts be otherways inſtructed. It was anſwer- 
ed for the ſuſpender, to the firſt, That the diſpoſition is not only for the 
ſums mentioned, but bears expreſsly for the liferents, whereof there is one 
yet remaining. Albeit the whole cauſe were not equivalent to the worth of 
the lands, yet it is enough to purge that odious title paſſive, of lucrative 
ſucceſſor, making the defender liable for his father's whole debts, though 
never ſo far exceeding his profits; and therefore ſhe muſt either reduce, or 
at leaſt the ſuperplus of the land muſt be declared liable to her, ſhe paying the 
debts and portions paid by the ſuſpender; as was formerly done by the 
Lords in the caſe of John Weymſs, fon to the parſon of Dunſe, who haying 
got diſpoſitions in his contract of marriage of his father's whole eſtate for a 
tocher, he was not thereby found lucrative ſucceſſor in ſolidum, but the 
lands were declared redeemable from him, upon payment of the tocher: 
And the moſt that in the greateſt rigour can be demanded here, were, that 
if the ſuſpender were found liable perſonally, it ſhould be but for the ſuper- 
plus of the price. As to the ſecond, the ſuſpender, before any diligence 
done by the charger, had ſatisfied, or at leaſt {ſecured the bairns portions. 
As to the third, The purſuers offer to inſtruct the debt expreſt in the diſpoſition. 
The Commiffioners found the alledgeance relevant to infer the ſuſpender 
lucrative ſucceſſor i folidum, that the diſpoſition was not fully onerous for 
a cauſe equivalent to the worth of the lands; and therefore aſſigned the 
charger a time to prove the worth of the lands, and the ſuſpender the ſame 
time to inſtruct the onerous cauſe; but found the bairns portions no one- 
Tous cauſe; ſeeing he alledged not he had paid them before diligence: For 
they thought, that the former cauſe of John Weymeſs was ſo decided, in 
reſpec of the favour of the contract of marriage, and that the wife's friends, 
who were ſtrangers, were contracters; but this is a mere voluntary diſpoſiti- 
on of a father to his eldeſt ſon. | 


Eodem die. 
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| | Eodem dic. 
COCHRAN contra B UR N E T. 


ALTER CochRAN, donator to the eſcheat of Simon Fraſer of 


Pumercholly, having obtained decreet of general declarator, pur- 


ſues Alexander Burnet, in a ſpecial declarator, to make payment to him of 
certain ſums and chalders of victual, that the defender was due to the rebel. 
It was alledged for the defender, No proceſs, becauſe the gift was only 
granted in ſatisfaction of the ſum of 580 merks; and it bears expreſsly, it 
being ſatisfied, it ſhall be null: And it is offered to be proven, that the 


debt is already fatisfied, at beſt the ſummons can only be ſuſtained for the 


price of ſo much of this victual as will fatisfy. It was anſwered for the 
purſuer, To the firſt, that it was jus tertii to the defender, and he was 
comptable to the fiſł for the ſuperplus. The Commiſſioners repeiled the de- 

fence ; for they thought the defender might ſecure himſelf by a double 
poinding. It was farther alledged for the defender, Abſolvitor, upon com- 


penſation, becauſe he offered him to prove, that the rebel was debtor to 


him, by bond, in the ſum of 2000 merks. It was anſwered for the purſuer, 
Non relevat, unleſs it were alledged, that the ſaid ſum was contracted be- 
fore the rebellion ; for donators are only holden to deduce the rebel's debts 
that he was owing before rebellion, and theſe who contract with him there- 
after, do it upon their own peril, and follow his traſt ; and fo cannot prejudge 
the fiſk, otherways rebels would make their eſcheats worth nothing. It 
was anſwered for the defender, That his defence was relevant, his debt being 
contracted at any time before he was put in mala fide, by any diligence 
ſeeing there is no mean to know a perſon's rebellion; but ex abundanti, this debt 
was contracted before either gift or general declarator. It was anſwered for 
the purſuer, That the defender's bona fides could not be relevant in theſe caſes, 


where he follows the faith and truſt of the party, as an aſſignee taking aſ- 
ſignation to a debt diſcharged, or a debt of a rebel, though he do it bona 


fide, yet it avails not. The Commiſſioners found the defence not relevant, 
unleſs the debt had been due before the rebellion ; but the defender there- 
after alledging, that his bond was given particularly for the price of this 
victual, and that both were before the rebellion, the Commiſſioners ſuſ- 
tained the defence. | 


Eodem die. 
WHENLY coma YO H NS O N. 


Nlscor WHeNLyY having charged John Johnſton of the Hill, he ſuſ- 
pends on this reaſon, becauſe Alexander Caddel, as aſſignee by Colonel 


James to a ticket of 500 merks, granted by the charger's wife to the Colo- 


nel, and whereupon there was arreſtment uſed in the ſuſpender's hands, had 
obtained decrect againſt both the ſuſpender and charger for making forth- 
coming L. 12 and a merk Sterling, and had poinded the ſuſpender therefor, 
as he had inſtructed by the executions of poinding. It was anſwered for the 
charger, The reaſon is not relevant, becauſe the ſuſpender colluded, and 
omitted neceſſary defences, I, The decreet is given in vacant time, and 


ſo null. 240, The ticket, whereupon it proceeded, wants the writer's name, 


and ſo is null; which, if they had been proponed, would have ſaved both 

parties; or, if the ſuſpender had ſuſpended upon double-poinding, as he 

ought to have done. It was anſwered for the ſuſpender, That he was 0 
| 2 | oblige 


/ 
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obliged: to depone upon the validity of the debt, who was the charger, 
but who was alſo called; and if he appeared not ſibi imputet, and the real 
poinding took away all appearance of colluſion ; neither was the ſuſpender 
obliged to ſuſpend on double poinding, though he might have ſo done: 
But however, ſeeing, by the 8 the charger intus habet, ſo much of 
his ſum, whereby his debt is ſatisfied. Unleſs he will ſay it was for a true 
debt, he has no intereſt, and it were againſt reaſon to make the ſuſpender pay 
twice. The Commiſſioners ſuſtained the reaſon, notwithſtanding of the an- 
ſwer, the ſuſpender condeſcending upon the writer of the ticket's name. 


= Eodem die. 
WAMPHREY comra the Earl of ANNANDALE. 


HE Laird of Wamphrey, being ſerved and retoured heir to his father, 
in ſome lands holden in ward of my Lord Annandale, charges the ſu- 
perior to enter him, who ſuſpends, 190, ] hat he, being ſuperior in theſe 
ward-lands, could not enter him, becauſe he was not of lawful age. An- 


faered, The inqueſt, by the verdict and retour, had found him of lawful age. 


Replied, Whatever was the ſentence of the inqueſt, that couid not prejudge 
him who was ſuperior, who was not called thereto, that point of the brieve 
legitime ætatis not relating to his ſervitium milifare, which, by his infeft- 
ment, he was obliged to. Alledged, he had gotten a diſpenſation anent his 
age from the Exchequer, and the retour was, he is legitimæ ætatis ratione 
7 ationig. Alledged, The Exchequer could not diſpenſe with the age 
of a vaſſal of lands not holden of themſelves, and that none could diſpenſe 
with his age but his own ſuperior, Anſwered, The inqueſt could not with- 
out prejudice ſay he was ſegitimæ ætatis, without this diſpenſation from the Ex- 
chequer, which my Lord Annandale could not diſpenſe with, nor yet my 
10 Protector. ade, Alledged, Ihe ſuperior cannot enter him till firſt he 
had gotten the mails, Oc. of the land, dis ante warde, the relief and the 


marriage, conform to his infeftment. Anſwered, That, by the act of grace 


and union, all wards were funditus diſcharged, which was controverted and 


to be heard in preſentia, 
AQ. Niſber. Alt. Gilmor. 


|  Eodem dhe. 
e oma KIL STT H. 


M* James Stirling charging Kilſyth to enter him to lands compriſed from 
his vaſſal, by three ſeveral perſons, and now all accumulate in his 

on, who ſuſpends; becauſe he behoved to have three entries, which the 
Judges repelled, and found that he ſhould pay but one year's entry for the 
three. Then alledged, that, in they ear's rent payable to the ſuperior, the teind 
muſt be deduced, viz. The fifth part, which was granted the purſuer, pro- 
ving the rent of the lands. 2d, Contended, The real rights and wadſets 
prior to the compriſings behoved to be deduced, and that he could pay no 
more than what freely he could have of the land. Anſwered, Non relevar, 
unleſs he ſay, that he as ſuperior had confirmed thoſe rights. Replied, Non 
refert, confirmed or no; they were good valid rights, which the ſuperior 
could not challenge, he being but a blanch ſuperior ; for the caſe was put, 
as if a vaſſal holding feu or blanch, had fued out his hail lands without his 


ſuperior's conſent, as he may, and that the vaſſal's property was thereafter 


comprized ; 


E NS EIS H FU D ems 189 


comprized; and the ſuperior of the lands feued by the vaſſal, craves a year's 
duty without deduct ion of the ſcus. This was diſputed, but not decided; 
therefore found the ſuperior ſhould have a yea!'s duty, without deducting 
the rights anterior to the compriter, not confirmed. | 


Eodom de. 
SWINTON contra V k DD E R B UR N. 


N the foreſaid declarator of property, Swinton. contra Wedderburn. A. 
] ledged, That Wedderburn was minor, et quod non 1enebatur placitare. 


5 Eodem dic. 
BANNERMAN contra the Counteſs of MURRAY. 


ANNERMAN purſuing the Counteſs of Murray for ſeven year's fee, on a 

promiſe made by her ſtante matrimonio to pay her: This they ſound 
not relevant, becauſe a woman, though water familias, and though for fer- 
vant's fees, could not be conveened on a promiſe made in her huſband's 
time. 


N 7 | Eodem die. 


NE comprifing lands, where out of he had an annualrent due, re- 
deemable by payment of the principal ſum, for his principal may return 84K 
to his infeftment of annualrent ; for it was found, the infeftment of annual- | AR 
rent was not extinguiſhed, by compriſing the property for the principal ſum, = 
and that the creditor, notwithſtanding thereof, may return to his infeftment * 1 
of annualrent, but not bruik both mul er ſemel, though he may uſe any of = 


them he pleaſes. 
AQ. Hedge Alt. Syme. 


This deciſion holds not now, ſince his Majeſty's reſtitution, but the old . 
has place. 


| | June 29. 1658. 
NAE SMITH contra J E FF ERIES. 


1 NarsM1THn purſues Thomas Jeffery her ſon, and John Jeffery 
his tutor, for making payment to her of the whole moveable ſums and 
goods, belonging to umquhile Thomas Jeffery, her huſband, by virtue of 

a miſſive-letter, containing a teſtament or codicil; whereby he wrote to the 
purſuer, that, in caſe he died, ſhe ſhould do what ſhe pleaſed with any thing be- 
longing to him, whereby ſhe claims right to his whole moveables. It was an- 
fwered for the defender, Abfolvitor, becauſe the miffive-Jetter, will not im- 
port an univerſal legacy or donation of all his means, but only a power to 
order and manage the ſame. 240, Though it could, yet being but a legacy, 
it can extend no further than to the dead's part, which was half of the mo- 
vables, in reſpect that this purſuer, by her contract of marriage, had renoun- 
ced her third; and ſo the goods behoved to divide in two parts, between 
the defunct and the bairns, as if there had not been a wife. It was anſwer- 
cd for the purſuer, to the firſt, That ſhe opponed the miſſive, bearing cx- 
preſsly, in the end thereof, that that was his teſtament; and as for the 
B b b . meaning 
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meaning of the clauſe, the letter bears, that the purſuer was worthy of it all, 
if it were ten times more, but deſires her to quit a part of it to certain per- 
ſons named in the letter; which clearly ſheweth, that the meaning was, 
that the goods ſhould be her own: As to the general, the ſaid univerſal le- 
gacy mult extend to two thirds of the moveables ; becauſe her acceptance 
of her proviſion, and ſatisfaction of her third, muſt be interpreted in fa- 
vours of her huſband, with whom ſhe contracted, and to — not to the 
bairns but to himſelf ; and ſo the dead's part was both his own, and the 
wife's whole third. It was anſwered ſor the defender, That all theſe renun- 
ciations of portions, renounced by children, when they are forisfamiliated and 
rovided, do {till accreſce not only to the father, but to the wife, and rema- 
nent children unprovided : The purſuer can never now crave, by his letter, a 
power to diſpoſe of the goods as her own ; becauſe, in a decreet at her own 
inſtance, it is declared, that ſhe would make uſe of that power, if her ſon live 
to twenty-one, which ſhe has homologate by extracting the decreet, and 
nting diſcharge conform thereto. It was an/wered for the purſuer, That 
that declaration was only done by her factor without warrant; and ſo, be- 
ing extraneous to the decreet, ſhe might make ule of the decreet, whereof 
that was no part, but only a voluntary extrinſical declaration of a factor: 
So that the uſing of the decreet, homologate not that which is merely ex- 
trinſick. The Commiſſioners found the letters to be an univerſal legacy, 
and found the renunciation to accreſce to the whole family; and therefore 
the goods divided in two; and that the ſaid univerſal legacy extended to 
the half, as the defunct's part; and that the ſaid declaration of the factor, 


and alledged homologation, bound not the purſuer thereto. 
; Deunie, Clerk. 


| | Eodem die. 
WALLACE contra Lord MONTGOMERY. 


ATHARINE WALLACE having charged the Lord Montgomery for ma- 
ny years bygone, for a penſion of 500 merks provided by my Lord 
Montgomery to her umquhile huſband, and the longeſt liver of them two, 
for her huſband's many ſervices to my Lord and travelling abroad with him; 
my Lord ſuſpends, on this reaſon, That he is a forfeit perſon, and that, by 
the a& of reſtitution, creditors are appointed to take lands for money, after 
two years time, which is not yet come; fo the letters muſt be ſuſpended to 
the time. It was anſwered for the charger, That this, being a penſion for 
ſervice, is both alimentary, and in effect a ſervant's fee. The ſuſpender 
anſwered, That there is no exception in the act; and that the ſum is now 
become very conſiderable. The Commiſſioners found the letters orderly 
proceeded for the penſion .preceeding the act of reſtitution, with the provi- 
ſions contained in that act; and found the letters orderly proceeded ſimpli- 


iter for the years ſince the act, and in time coming. 
| Ba four, Clerk. 


Eodem die. 


contra 


— purſuing as lawfully charged to enter heir to his father, 
the defender offers to renounce. The purſuer alledges he cannot, becauſe he 


hath behaved himſelf as heir, in ſo far as, in another proceſs, wherein he vas 
FP purſued 
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purſued as repreſenting his father, he compeared, and proponed an excep- 
tion of payment; after which he could alledge nothing anent the paſſive 
titles, which can only be on this ground, becauſe that peremptor was a be- 
haviour as heir. The Commiſſioners found the alledgeance not relevant to 
infer behaviour as heir; for they thought the proponing of the pereniptor 
did free the defender from proving the paſlive titles, not as behaving as heir, 


but by the ordinary form of proceſs, not allowing two litiſconteſtations 


in one cauſe, 


| | Eodem die. 
SCOTT mans COCK Fenmr 


IORN ScorTT purſues Richard Cockburn of Clerkington, as lucrative ſuc- 


ceſſor to his father, of his father's whole eſtate. It was anſwered for 
the defender, That he, being an infant, could not be eſteemed to accept of 
ſuch a diſpoſition; and therefore cannot be liable thereby. It is anſwered 
for the purſuer, That, though a pupil, yet the defender hath accepted, in fo 
far as he, or others in his name, doth bruik the lands thereby ; and there- 
fore, he muſt either accept, or otherwiſe renounce the ſame, and to be heir ; 
or then he may both bruik the eftate, and not to be liable to the debts. 
The Commiſſioners repelled the defence, unleſs the defender would renounce 

the diſpoſition, and to be heir. | 


Eodem die. 


The Laſts of SIVINTON contra RUTHERFOORD, and the 
Re Laird of WEDDERBURN. 


HE Laird of Swinton purſues a decreet on a declarator of property 

of the lands of Threeplands, as being part and pertinent of his barony 

of Swinton, againſt Patrick Rutherfoord, who had a proper wadſet of the 
lands of Ramſrig, and thereby claimed commonty in the lands of Threep- 
lands, and againſt the Laird of Wedderburn, as having the right of rever- 
ſion and ſuperiority. It was alledged for Wedderburn, No proceſs, becauſe 
he is minor, & minor non tenetur placitare ſuper hereditate paterna; but the 
lands of Ramſrig were his father's and predeceſſors heritage, wherein they 
were infeft with common paſturage, at the leaſt with part and pertinent, and, 
by virtue thereof, in immemorial poſſeſſion of common paſturage in the Threep- 


lands, either as common paſturage of Ramſrig, or at leaſt as pertinent thereof. 


The purſuer anſwered, that the ſaid action is a proper municipal cuſtom of 
this nation; and ſo not to be extended any farther, than by law or cuftom 
it hath been formerly extended, which was only in the cafe of reduction, 


and where the minor could not alledge that it was his father's or predeceſſors 


property ; but here, the purſuer is inſiſting in a declarator of property for de- 
claring his own right, and not for taking away the minor's right, which he 
neither acknowledgeth nor calls for. 240, All the minors intereſt is only, 
that he bruiks this as a common paſturage, or as a part of his lands of Ramſ- 
rig; which, being fervitnde only, falls not within the action. 3710, Al- 
though the minor is here called for his intereſt, he cannot fiſt the proceſs, 
ſeeing Ruthhead is major, who is principally concerned. It is anſwered for 
the 9 That his defence ſtands moſt relevant, and is a very noble 
law of the nation in favour of minors, that they be not compelled to 
diſpute their heritage before they come to their perfect age, and may _ 

| their 
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their own right. And as to the replies for extending thereof, the clear words 
aud ſenſe, and alſo the reaſon of it, will give its genuine extenſion, ſo that 
it cannot be reſtricted, but that where law or practique have reſtricted; 
and therefore though it occurs moſt ordinarily in reductions, becauſe they 
are the petitory judgments, whereby right is commonly decided; yet it maſt 
be alſo competent in a declarator ; becauſe the reaſon is alike in both, and, 
becauſe otherwiſe the law ſhould be. clutory, ſeeing there is nothing that 
can be purſued by reduction, but it may be turned over in a declarator: 
And though here the purſuer only craves his right of property to be declared, 

yet that will for ever exclude all who are called for any right of property, or 
commonty.. 2do, As to the. ſecond reply, where the law excepts not, and the 
reaſon is the ſame, there we ought not to except; and therefore, ſceing the 
commonty is heritage as well as property, and is oftentimes, and in this 
very caſe, very conſiderable, the reaſon is alike, and the law alike for both, 
and it hath been ſo decided before, as in relation to commonty. As to the 
third, Though Ruthhead hath a proper wadſet, yet the minor hath the 
| | principal intereſt, as having the right of the reverſion and the right of ſuperi- 
= ority, whereby he is not denuded ; but the wadfetter, by a meer diſcharge 
= of the ſum, and reſignation ad remaneniiam, may be denuded in the minor's 
favours, without any new infeftment ; and the minor is liable in abſolute 
warrandice, not only perſonal, but real by infeftment out of other lands, and 
particularly by this commonty controverted. It is anſwered for the pur- 
ſuer, That this action hath many exceptions, as takes not place in impro- 
bations, in cognitions of marches, moleſtations, Ec. and there is not one 
practique for it, where-ever it was ſuſtained in a declarator. And as to the 

- privilege of minority, the purſuer hath. a ſpecial gift of my Lord Protector, 
whoſe advocate concurs for his intereſt ; and who has allo privilege as any 
* minor, et privilegatus where privilegatum non utitur privilegio: And as to 
\ the minors intereſt, though it were greater than the wadſetter's, yet it is per- 
ſonal intereſt, aud ſuch as the pur fuer needs not know, as the right of re- 

verſion is a perſonal obligation, padtum de retrovendendo, ſo is the clauſe of 
warrandice: And as for the ſuperiority, it is not neceſſary to be conſi- 

dered in ſuch a proceſs, and cannot fiſt ; for therein, or in moleſtations, or 
cognitions of marches, ſuperiors were never called: And if their minority 

could bar proceſſes, then the ſame would be competent to the ſuperior's ſupe- 

rior ; ſo that, as it is ordinary to have ſubaltern rights, the property could ne- 

ver be diſcuſſed ſo long as any one of them were minor; but the ſuperior 

loſes nothing, becauſe this right is adjected to him by poſſeſſion, and not 

by his own right ; and though it were taken away, his feu-duty will be the 

ſame. The defender.anſwered, That none of the exceptions from the law 

meets the cauſe, where heritage is in queſtion; for improbations are ex- 

cepted in odium falſi: And leaſt the witneſſes inſert in writs die, and fo the 
probation periſheth, the others are only poſſeſſory jadgments, where the he- 

ritable right is not queſtioned: And as to the Protector's intereſt, he will 

neither win nor lyne by the cauſe, ſeeing he hath gifted it to the purſuer, 

and retains only the right of ſuperiority, which is common to both parties, 

| being ſuperior to both; and ſo his advocate cannot own the one, and dif- 
own the other; and as to the intereſt, whether they be perſonal, or real, 
the minor hath ſtill the greateſt intereſt. | 
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June 30. 1658. 
Mr FOHN HAY contra H 


M R JohN Hay advocate, purſues Gilbert Hay, as behaving himſelf 
as heir to his father, for payment of a bond of 200 merks due by his 
father, and condeſcends on the behaving, firſt, in ſo far as he wore his 
father's beſt cloak. 2d, Severally, in fo far as he made ule of his father's 
| beſt board, bed, cloaths, fire, veſſels, Sc. It was anſwered for the defender, 
To the fit, The cloak is res modica, et de minimis non curat lex, and cannot 
infer that odious paſſive title to make the defender liable to all his father's 
debts. As to other particulars, 1920, Non relevat, Unleſs that the defender had 
fold and difponed the faid goods, but not by ſimple uſing thereof, which 
is only to be repaired and made up. 2d, The purſuer muſt condeſcend 
quando; for, if he lay in pupillarity, or done by tutors or curators, it cannot 
bind the defender, or done by the defender himſelf in his minority; then 
denying the quantities, the alledgeance ought to be repelled, becauſe he of- 
fered to prove, that he was minor, and did revoke anos utiles, It was an- 
ſwered for the purſuer, That his condeſcendence was moſt relevant, and that 
the court ought not, upon pretence of res modica, to make that paſſive title 
uncertain; and that it hath been oft ſuſtained upon very ſmall particulars. 
To the ſecond, The purſuer inſiſts not for the intromiſſion in pupillarity againſt 
tutors and curators, but againſt minors in their minority, either when major 
or minor, againſt which the revocation cannot be relevant, unleſs it were re- 
vocable. Alledged, That he revoked and raiſed reduction before his age 
of 25. The purſuer anſwered, That in this caſe the defender needed not 
to raiſe reduction, becauſe there was no decreet to reduce. The defender 
anſwered, That he might have reduced, or declared in his revocation, that 
his deeds of intromiſſion were within his minority, and that they ought not 
to infer ge/ficmum ; for his revocation is a private debt, and cannot make an 
interruption without a ſummons. The Commiſſioners found the firſt con- 
deſcendence of the cloak only relevant ; found the ſecond, by uſing the bed 
and bed-cloaths, Oc. by lying therein, &c. relevant, without neceſſity to 
alledge diſponed thereon ; and repelled the defence of minority and revoca- 


tion, without intenting reduction intra annos utiles. 
Dounie, Clerk. 


Endem i:. 
M GIL IL coma KIRKEL | 


LExanNDER M*G1LL purſues David Kirklaw, Bailie of Cowpar, for the 

\ ſum of 200 merks, due by Gilbert Paterſon, who being taken with 
capulon, and put in the Bailie's hands, he ſuffered him to eſcape. The de- 
tender alledged, Abſolvitor, Becauſe he offered him to prove, by the collegue 
meſſenger, and the witneſſes there preſent, that the meſſenger who incar- 
cerated Paterſon, did expreſsly deliver him to the Bailie upon theſe terms, 
That he ſhould Keep him at his own houſe, and to make him forthcoming, 
whenſoever he required, which he offered there to do cum omni cauſa; aud 
whereas the inſtrument of incarceration upon the caption bears other iſe, 
he offered to prove that part falſe, et non ut adtum erat. The purſuer an- 
ſevered, That he opponed his inſtrument upon the caption, bearing the pri- 
ſoner delivered, to have been incarcerated in the tolbooth ; and che alledge- 
ance is not relevant, though the inſtrument had borne as the defender al- 
E lcdgeth, 
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ledgeth, unleſs he alledged, that he kept him priſoner in his houſe - which 
he did not. The Commiſſioners found the defence not relevant, and de- 


cerned. 
Eodem dic. 


The Laird of DUNDAS and Sir FOHN DOUGLAS con- 
tra STEWART and ME LD RUM. 


HE Laird of Dundas and Sir John Douglas, compearing, in their in- 
= tereſt, in the complaint made by Robert Stewart againit Mr Robert 
Meldrum, for keeping up a diſpoſition, granted by Mr Robert's wite, to a 
perſon of her liferent, which, he gave only to ſee ; whereupon they 
alledged, That ſeeing the writ was now produced, and that it was acknow- 
ledged by both Robert Stewart and Mr Robert Meldrum, that it was in 
Robert Stewart's hands ; therefore they ought to have it up, becauſe they 
offered them to prove by Robert Stewart's oath, that the writ was depoſitate 
in his hands, to be filled up with a perſon to their behoof, to be made uſe 
of, ay and while they be relieved of certain debts due to them, and which 
they were engaged for by Mr Robert's wife's firſt huſband. Mr Robert 
Meldrum anſwered, That ſceing he had in his hands delivered to him and 
his wife the ſaid diſpoſition, that was only probable by his oath or witnelles, 
whether it was given to him ouly to ſee, or if it was a writ retired ; where- 
upon litiſconteſtation was preſently made upon Robert Stewart's bill, finding 
it ſo probable. Jt was anſwered for Dundas, That though it could only 
be ſo probable upon Robert Stewart's complaint ; yet they compearing, and 
the writ being produced, and the diſpolition acknowledged, it was 
never queſtioned, but the depoſitar's oath was relevant to prove the times 
and the diſpoſitions ; and though Robert Stewart ſhould collude, and war- 
rantably give up the evident. The Commillioners found this alledgeance 
relevant, and ordained Robert Stewart to depone thereon, 


| | July 1. 1658. 
DAL RYMPLE and LINDSAY contra FLEEMING. 


HaRLEs DaLRYMPLE and Lindſay, executors-creditors confirmed to 
umquhile Adam Maſſon factor, purſues Thomas Fleeming merchant, 

for payment of two bonds due by him to the defunct; the true caule of 
granting the bonds, was a fitted accompt betwixt the defender and umquhile 
Maſſon, who was his factor; which accompt is produced, and which, with 
the bond, ſufficiently inſtructs the bond to be for the ſame cauſe, in ſo far 
as the accompt is dated the 24th April, and bears, that there was a bond 
granted for the balance thereof, and, adjoined to Maflon's ſubſcription with 
his own hand, bears errors excepted, and the one bond is of the ſame dite, 
and the other by miſtake on the 25th, and fo muit be for the ſme ſum, 
unleſs the purſuers would condeſcend upon any other bonds, efpecially ſecing 
the bonds bear not borrowed money, but only debt owing, and by that claule, 
excepting error, all competent reduction is reſerved; and the defender con- 
deſcends upon theſe two errors, ff, That in the accompt is mentioned a 
cargo, and which he offers to prove, there was a bargain of wines, which 
Maſſon bought for the defender from Ducornet, and which wines were, at 
the time of delivery, ſophiſticated and ſpoilt ; and likewiſe another parcel of 
herrings of the ſaid accompt, which was ſpoilt, which the defender offers to 
prove by witueſſes; and therefore, the factor being liable for his office and 
| 8 truſt 
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truſt for diligence, the inſufficiency of the wine that he received, it muſt be 
upon his own hazard. It was anſwered fer the purſuers, That they oppone 
the bonds, being clear and liquid, and cannot be proven to be on the accompt, 
for the reaſons adduced, becauſe one of them is of another date, and doth 


not agree with the balance, but are L. 600 greater. 2d, Though it could 


be ſo inſtructed, yet the reſervation of error or exception can import no more 
than errors in calculation, otherways the accompt ſhould ſignify nothing. 

To the hid, The ſophiſtication can never lie upon the factor, ſeeing the 
defender acknowledgeth, that he was preſent in France at the entry of the 
wines, and came home in the ſhip with them; and, unleſs the factor had 
been in dolo or lata cuſpa, he cannot be made liable for the inſufficiency of 
the wine, as the merchant who fold it might ; becauſe, though he knew no- 
thing of it, yet, not giving ware ſufficient, he muſt make up the detriment, 

and has no damage, but only lacrum ceſſens. The Commillioners found the al- 
Iedgeance ſufficient to inſtru the bond was for the accompt, unleſs the pur- 
ſuers condeſcend upon other bonds, and found errors excepted only to make 
errors calculi ; but, becauſe any exception competent againſt the defunct for 
_ ſufficiency of ware was competent to his executor, before antwer to that part, 

remitted to merchants to ſettle the parties, or otherways report, if, after ſuch 
a fitted accompt as this between merchants and factors, the merchant may 


alledge the ware was inſufficient, and how far the factor will * be 
liable. 


B „ Clerk. 


Fodem die. 


MAXWELL contra I R 1 


R William Maxwell purſues John Irving in Sarkſheills for mails and 
duties, and for removing. The defender alledged, Abjolvitor, becauſe 
he hath tolerance from Irvine of Bonſhaw, which Irvine of Bonſhaw ſtands 
publickly ivfeft in the lands of Sarkſheills, and was, by virtue of his infeft- 
ment, in poſſeſſion ſeven years before the intenting of the cauſe, ve. from 
1640 to 1649. The purſuer an{wered, The defence ought to be repel- 
led, becauſe the ſaid poſſeſſion was vitious and clandeſtine, in ſo far as the 
purſuer's author obtained decreet in am 1642, againſt John Armſtrong, 
who was former poſſeſſor, and who clad himfelf formerly with Irvine of 
Bonſhaw's right, as now the defender does, who has married his wife, and 
continued in his vitious poſſeſſion. 249, Any poſſeſſion that Irvine of Bonſhaw 
had, either by Armſtrong or this defender, was clandeſtine, at the time 
when the Maſter of Maxwell, the purſuer's author, being in oppoſition to the 
country: And, by act of parliament, the Earl of Nithidale and his friends 
were reſtored to all their poſſeſſions. 3, The Counteſs of Buccleugh ha- 
ving purſued Irvine of Bonſhaw, he defended himſelf with the Maſter of 
Maxwell's right, as appears by a decreet produced. 470, The Maſter of 
Maxwell intented a proceſs, and a wakening thereupon, within theſe ſeven 
years, which is produced. The defender anſwered, To the fit, That any 
decreet againſt Armſtrong, cannot prejudge Irvine of Bonſhaw, which was 
publickly infeft, and not yet called. To the ſecond, The Maſter of Maxwell 
his being ſequeſtrate or reſtored, cannot take from the defender the benefit 
of his poſſeſſory judgment; ſceing he might have informed the State within 
theſe ſeven years, and intented action: And as for the wakening which is 
alledged pon, Riß il 1 unleſs the principal ſummons had been produced, 
and 
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and had been againſt this defender, or Armſtrong the former poſſeſſor, Ir- 
vine of Bonſhaw being called: And as to the Earl of Buccleugh's decreet, 
he had never any right to the lands of Kirkonell or Sarkſheills, nor is there 
any mention of the lands therein. The Commiſſioners found the defence 


relevant, notwithſtanding of the replies, and found the tolerance only pro- 


bable ſcripto. 
| Balfour, Clerk. 


| | Eodem die. 
STIRLING contra the Lord KILSYTH. 


M* John Stirling having charged the Lord Kilſyth to enter him upon 
ſeveral appriſings, Kilſyth ſuſpends on this reaſon, That he can re- 
ceive him only upon appriſings, upon payment of a year's rent for every ap- 
priſing. Anſwered for the charger, The reaſon is moſt irrelevant; for 
the act of parliament ordained only a year's duty to be paid to the ſuperiors 
for entring the appriſers; and if this were ſuſtained, when there is ſo many 
appriſings, the ſuperiors may get more for entering the appriſers than the 
worth of the lands; and therefore the charger having right to three appri- 

ſings, offers a year's duty for all. The Commillioners repelled the reafon, 
in reſpect of the anſwer, and found the letters orderly proceeded, the charger 


paying, or conſigning one year's rent before extract. 
| Dounie, Clerk. 


July 2. 1758. 
RAMSAY contra MK E LI. 


PON the ſupplication, at the inſtance of David Ramſay of Turbane, 
ſhewing that he was diſcerned as heir to his father for payment of a 
bond granted after he was interdicted, whereunto Thomas M Tell hath right: 
In which decreet the interdiction is found only to extend to the lands and real 
rights that the perſons interdicted had within the ſhire where the inter- 
diction was publiſhed ; but that the bond granted thereafter might affect any 
other lands, and might be effectual againſt moveables, and for perſonal exe- 
cution againſt the granter himſelf, ay and while he ſhould make payment 
out of his moveables, which interdictions reach not; yet his heir can be 
liable to no execution perſonal, as heir to him in his real eſtate, unleſs he had 
been executor or intromitter with his moveables, and repreſented him in 
his moveables, or had ſucceeded to him in lands in other ſhires than where 
the interdiction was publiſhed, otherways the intent of the interdiction, in 
preſerving the interdicted perſon's whole eſtate to his heirs, ſhould be void 
and eluſory; ſeeing by the perſonal execution he would be forced to lie in 
priſon, or elſe to fell any eſtate he had. The Commiſſioners found that 
the defender ſhould not be liable for perſonal execution, unleſs executor or 


intromitter, or had lands out of the ſaid ſhire. 


| | Eodem die. 
ESR coaira LINDSAT. 


'© ak of thir parties, being lawfully charged to enter heir to his grandfather, 
to whom he was apparent heir, was conveened to pay the debt, and offer- 


ing to renounce: It was replied, He could not renounce, becauſe he had 
| given 
8 6 
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given bond to one Jamiſon, and being conveened on that bond, as lawfully 
charged to enter heir to his grandfather, a decreet is given againſt him, 
whereon his hail grandfather's eſtate is compriſed from him as lawfully 
charged, &c. and ſo he could not now renounce to be heir, ſeeing by a 
deed of his the eſtate was compriſed ; and ſo res was not integra, unleſs he 

urchaſe a renunciation of that compriſing, flowing on a deed done by him- 
ſelf. Anſwered, The granting of that bond was not ſuch a deed as could 
hinder him to renounce to be heir in this proceſs ; for nothing can hinder a 
renouncing, but geſtio pro herede, or that he meddled, which the granting 
of the bond, whereon compriſing followed per rerum natura, can never im- 
port; and that it was not in his power to make the compriſer renounce in 
hec judicio, but a reduction muſt be raiſed and the compriſer called. On the 
the other hand contended, the granting of the bond was alike, as if he had 
diſponed his grandfather's eſtate to the compriler, in which caſe he could 


never renounce, no more can he do here. 
AR. Gilmar. : Alt. Gilmer. | 


| The act of parliament 1661, does clearly determine this point. 


Jul 5. 1658. 
MORE vs LI N SAT f 


ION Moks purſues Bernard Lindſay, as oye, and lawfully charged to 

enter heir to his goodſire, for payment of a debt of his goodſire; he 
offers to renonnce. The purſuer anſwered, He cannot renounce, becauſe 
non res integra, in fo far as he has granted a ſimulate bond, to the effect, 
that his father's eſtate may be appriſed from him, and now bruiks by vir- 
tue of that right. The Commiſſioners repelled the defence, in reſpect of the 
reply, unleſs the defender would renounce likewiſe the aforeſaid appriſing 
and adjudication. | 


Eodem dic. 
8B R UC BB eu SC: 0” TR 


R JohN Brvce purſues William Scott of Hartwoodmyres, for reduc- 
M tion of a bond, granted by the purſuer to him, upon error and cir- 
cumvention ; becauſe the ſaid bond was granted for ſatisfaction of a debt 
due by his father-in-law, to whom he ſucceeded, to Hugh Scott of Deuchar, 
in which bond the ſaid William Scott was cautioner; and which bond was 
ſatisfied by the purſuer's good-father, or his relict and executrix, to Deuchar 
himſelf: And yet this William Scott, one of the cautioners, took aſſiguation 
from Deuchar himſelf, and thereupon obtained this new bond : Which 
reaſon being formerly found relevant, it was now farther alledged for the 
defender, That the ſaid bond could not be reduced and reponed, unleſs the 
defender alſo were reponed, and put in his own place; becauſe, when he 
granted this bond, he delivered to this purſuer an aſſignation, granted by 
Deuchar to him, concerning warrandice, and is content the ſaid new bond 
be reduced, providing he back his aſſignation to diſtreſs Deuchar upon the 
warrandice. It was anſwered by the purſuer, That the aſſignation was given 
him to be uſed as his own writ, and was preſently deſtroyed at the receipt 
thereof, in prejudice of the defender. The Commiſſioners thought the an- 
ſwer to the reaſon relevant; but being informed, that there was nothing 
paid by the defender for the ſaid r did, before anſwer, ordain 
D d | the 
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the purſuer to infiſt againſt Deuchar upon double diſtreſs, both upon the 
firſt diſcharge granted by Deuchar himſelf, and the other diſcharge granted 
by the cautioner as aſſignee. | 8 | 


1 885 Eodem ate. 
The Miniſter of AITON contra the Miniſter of MORDINGTON. 


THERE being a double poinding raiſed at the inſtance of the Laird of 

4 Lamerton againſt the miniſter of Aiton on the one part, and the mi- 
niſter of Mordington on the other part; that they might diſcuſs their right 
to that part of the ſtipend paid out of his land, which was formerly as a 
part of the locality of Aiton, and is now claimed by the miniſter of Mording- 
ton, who alledged, That, by a decreet of the commiſſion for plantations, in 
anno 1649, the kirk of Mordington was erected, and the lands of Lamer- 
ton, and other lands in queſtion, were diſmembred from Aiton, and an- 
nexed to Mordington, and a ſtipend decerned to be paid, both out of the 
old pariſh of Mordington, and the new annexed lands: And after he ob- 
tained a decreet, in anno 1652, before the Judges, againſt Lamerton, allo- 
cating the ſtipend paid by Lamerton, and decerning him to pay the ſame 
to him; and that he had been in poſſeſſion conform thereto: And if it 
ſhould be recalled, there was nothing within his own pariſh to make it 
out; whereas, there was abundance of teinds in the pariſh of Aiton to make 
his out. 'The miniſter of Aiton anſwered, That as to the firſt decreet of 
.diſmembration, there was no decreet of locality therein, taking away the 
Jocality of Aiton, and applying to Mordington ; but only a general clauſe, 
that was in the common (ſtyle, that the ſtipend ſhould be paid out of the 
pariſh, now old, which can only be meant if there were more teinds in 
the lands annexed than there was in the miniſter of Aiton's locality, but 
can never take away or remove his locality, unleſs it had been fo expreſsly 
decerned: And as to the ſecond decreet, it could work nothing againſt the 
kirk of Aiton, becauſe neither the miniſter nor preſbytery of Aiton, in the 
vacance, were called thereto. "The Commiſſioners throw the reaſon of pre- 
ference for the miniſter of Aiton, to prefer him to the miniſter of Mording- 
ton; but becauſe of the great inconvenience of the kirk of Mordington, 
they, before anſwer to the diſpute, ordained the miniſter, to do diligence 
ſor a locality out of his pariſh; and, if he were not ſatisfied, they would 
decide as aforeſaid. 


Eodem dic. 
BAR B E R contra Sir FOSEPH DOUGLAS. 


EE SABETH BARBER having charged Sir Joſeph Douglas, upon a bond 
of borrowed money granted by him to her, he ſuſpended, and raiſed 
reduction, on this reaſon, That, by the charger's dilcharge produced, of 
that ſame date with the bond, inſtructed, that the cauſe of the bond was for 
fatisfaction of a decreet, obtained at the charger's inſtance againſt him ab- 
ſent, for the like ſum, as part of her huſband's ſtipend of the kirk of Cal- 
dercleir, due in anno 1641; and therefore, in the warrandice of her diſ- 
charge, ſhe is obliged to warrant, that decreet was upon a once debt really 
due to her huſband in amo 1641; becauſe, by the decreet of erection of 
the kirk of Caldercleir, it is evident, that it was erected only in 1642, and 


no mention of any rights to bargains. The charger anſwered, That her 
| : -huſband 
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huſband had preſentation and collation for the year 1641, and obtained 


decreet agaiuſt the ſame ſuſpender for the year 1641. The defender an- 
 ſwered, That preſentations and collations were only periculo petentis, and 
could not give a right to a ſtipend, where there was no kirk; and as to 
the decreet conform, the defender replies that ſame reaſon againſt it. The 


_ Commiſſioners found the reaſon of reduction relevant, and proven; and 
therefore ſuſpended, and reduced. «IM | 


July 6. 1658. 


POL MAIS contra B ARNSCHOUGAL and Mr CHARLES 
S MIT E. 


18 Laird of Polmais, having arreſted ſome ſums due to Sir Mungo 
2 Murray, in the hands of Barnſchougal and Mr Charles Smith, obtain- 
ed decreet, for making the ſums forthcoming, before the ſheriffs of Stirling, 

upon production of Barnſchougal's bond to Charles Smith and his declara- 
tion, that his name is uſed to the behoof of Sir Mungo Murray. Barn- 
ſchougal ſuſpends, and raiſeth reduction upon theſe reaſons, That the decreet 


is null, becauſe it proceeded not upon two citations, one of fifteen, and one 


of ſix days, as is inſtructed by the decreet. 240, It was a non ſua judice, 
Barnſchougal not dwelling within the ſhire of Dumbarton. 37:9, It is un- 
juſt, becauſe it proceeded upon Mr Charles Smith's declaration, that the 
money was Sir Mungo Murray's ; which declaration contains a quality, 
that it infer no double diſtreſs, becauſe Mr Charles had formerly granted 
to the ſaid Sir Mungo an aſſignation 5 
ſheriff decerned fmpliciter without that quality. The charger anſwered, To 
the h, That nullities upon dilators, for want of competent days, were never 
ſuſtained, unleſs there was ſome material defence in the merits of the cauſe. 
To the ſecond, Barnſchougal is within the barony and regality of Lenox, 
which is, by annexation, within the ſhire of Dumbarton, and was both on 
the community of that ſhire, and pay cels there, and he has no other land but 


within that ſhire. To the 7hird, The quality in the declaration was juſtly 


rejected, ſeeing Mr Charles did neither condeſcend on the date, writer, or 
witneſſes of that aſſignation ; neither will it infer double warraudice, 

and yet the charger is content, that of conſent, that quality be inſerted in 
the decreet, providing Mr Charles condeſcend upon the date, writer or wit- 
neſſes, otherways he may make up a new aſlignation when he pleaſeth. 
The Commiſſioners repelled the reaſon of reduction, in reſpect of the an- 


{wer, and found the letters orderly proceeded, and ordained Mr Charles to 
condeſcend upon the date, writer and witneſſes, otherwiſe the ſaid defen- 


der's decreet ſhould be given out ſimply, without adjecting the ſaid qua- 
lity. ” 
þ | Downie, Clerk. 


| | Eodem die. 
STIRLING contra the Lord KILSTT HH. 


R JaMEs STIRLING, having charged the Lord Kilſyth, to receive 

him upon the appriſing, he ſuſpends, and craved a year's rent. The 
charger craved deduction of wadſets, and liferents. The ſuſpender anſwered, 
Non relevat, unleſs theſe wadſets or liferents be confirmed to the ſuperior, or 
by his conſent ; for ſeeing an expreſs act of parliament gives the ſuperior a 
years rent, as the land ſet cannot be taken from a ſuperior by any deed of 


a vaſſal 


in the aſſignec's name, that the 
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vaſſal, without his own conſent, or the law. The charger alledged, That 
it hath been ſo found in the caſe of lands liferented, where the compoſi- 
tion hath been delayed till the liferenter's death ; and that where the ſuperi- 
ority was appriſed, the feu-duty was only payable to the ſuperior, the ſuſpen- 
der. Theſe inſtances merit not this caſe ; for the law, without the ſuperior's con- 
ſent, has only allowed two cauſes, viz. ſetting of lands in feu, and the tacks ; 
becauſe the act appointing the year's rent, expreſſeth it as the lands are then 
ſet. The Commiſſioners found deduction not relevant, and that only feus 
or tacks could deduce from the year's duty, unleſs they were confirmed or con- 
ſented to by the ſuperior. | 


| July 7. 1658. 
H AY contra HA . 


Mie Hay, in the purſuit againſt Gilbert Hay, as behaving him- 
1 ſelf as heir to his father, by intromiſſion with his father's beſt cloak, 
whereof mention is made June go. It was now farther alledged for the de- 
fender, That not only this cloak was res modica et fingularis, but worn by 
him ſhortly after his pupillarity , but alſo he offers to prove, that it was eight 
| years after his death, aud that he was then boarded with his mother, and 
paid her ſuch a ſum for meat and cloth, as a part whereof ſhe gave him this 
cloak, and offered to make faith that he knew not the cloak belonged to his 
father, and offered to renounce all right and intereſt he can claim by his fa- 
ther, which was found relevant. But thereafter the purſuer condeſcended, 
that he offered him to prove that the detender, or his curators, drew an heir- 
ſhip of the whole moveables from the mother, whereof this was a part, and 
did deliver the ſame to the defender to be worn, after his pupillarity ; which 
was found relevant, aud the contrary defence found relevant. 


Eodem die. 
contra HOM E. 


ELISABETH 


LIS ABETH urſues Robert Home, for payment of a ſum con- 
tained in a ticket. Home alledged, Abſolvitor, becauſe he offers him to 
prove by the writer and witneſſes of the ticket, that there was two or three 
perſons in ſuch a place called Robert Home, the deſignation being the ſame, 
and the ticket ſubſcribed by a notary, that he was not the Robert Home ſub- 
{criber of the ticket, but another Robert Home. It was anſwered for the 
purſuer, That his writ could not be taken away by witneſſes, and that he be- 
hoved to improve it. The defender anſwered, That the ordinary writ proves 
itſelf till it be improven, yet where the queſtion is about the parties, by many 
of the deſignation, and not about the truth of the writ, in that caſe, the writ 
ſhould not prove againſt one of them, unleſs the uſer would by wit neſſes 
prove, That the defender was he ; but here the defender burdens himſelf 
with probation poſitively that it was another. The Commiſſioners, in re- 
ſpect of the ſingularity of the caſe, and being unwilling to lead a caſe in the 
ordinary form to be a preparative, before anſwer, ordained the writer and 
witneſſes to be examined ex officio, — 


Eodem 


' ENGLISH FU BEES a 


LEITCHFIELD coma MOORE. 


Homas LEITCHFIELD, merchant in Leith, purſues one Moore in 
in Glaſgow, as behaving himſelf as heir to his father, by uplifting of 


the mails and duties of the lands, wherein his father died infeft. It is an- 


ſwered for the defender, That the purſuer ought to condeſcend when, and by 
whom the intromiſſion was, Whether in his pupillarity by his tutors, or 
not; for if, in his pupillarity, his tutor's intromiſſion cannot infer geſtionum, 
as is now the ordinary practique. It was anſwered for the purſuer, That 


though the tutor's intromiſſion will not infer ge/tionum Cmpliciter, yet it will 


make the tutor liable, in ſo far as he, or his tutor in his name, intromitted. 
The defender anſwered, That the pupil can only be liable in quantum factus eſt 
locupletior; and fo not by his tutor's intromiſſion, unleſs his tutor has compt- 
ed, and converted to his uſe ; otherways pupils might be deſtroyed, if their 
tutors ſhould be vitious intromitters with great ſums of money ; eſpecially 
ſeeing there is no neceſſity, becauſe the tutor, proprio nomine, is liable for his 
intromiſſion quantum intus habet. The purſuer anſwered, That ſeeing, de ri- 
gore juris, pupils were liable in ſolidum per geſtionem, even by their tutors, it is 
now favour enough, that they are liable only in ſo far as their tutors intro- 
mitted ; who are their legal adminiſtrators, and intromitted in their name, in 
the ſame caſe, as if they were their factors, and what they have in their hands 
as tutors, their pupils have it: And the inſtance of vitious intromiſſion will 
not be alike, ſeeing a tutor, ex officro, neither may nor ſhould intromit viti- 
ouſly with that which is not the pupils; yet they both may and muſt in- 
tromit with the rents of the pupils lands, even though their pupils be not in- 
feft. The Commiſſioners found the condeſcendence relevant againſt the pu- 
pil, in ſo far as the tutor intromitted with the rents of the — of 


| July 8. 1658. 
CANT cr CHEJTS EE 


JT Ew1s CAN purſues Patrick Cheiſly for reduction of two bonds, one 
of 100 merks for a velvet caſſock, payable after the debtor's death, the 


Eodem die. | 


other for a diamond ring, then alſo payable: His reaſons were, having cu- 
rators and not conſenting, and ſeverally, minority and lefion, not only inequa- 
 lity of the price, but alſo he offered to prove, that the caſſock was preſently 
delivered back to the defender. The defender anſwered, That they alledged le- 
ſion, of redelivery of the coat, being to take away his writ, was only probable 
ſcripto vel juramento. The purſuer anſwered, That he, being minor, ought 
to be reſtored to the manner of probation by witneſſes. The defender an- 
fwered, That minors are not to be reſtored againſt the law, but againſt 
their own deed: The Commiſſioners found the firſt reaſon relevant ; with- 
out alledging of any leſion, unleſs the defender replied, in quantum minor ef 
fafus locupletior, in which caſe they allowed the minor to prove by witneſs 
the delivery of the caſſock, being then not to take away a writ, but a reply. 


Eee  Eodem 
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I Eodem die. 


The Earl df GALLOWAY coma F ER GU SSO N of 
I IKTEKERRAN. - - 


HE Earl of Galloway having charged Alexander Ferguſſon of Kil- | 
2  kerran for a ſum of money, he ſuſpended upon this reaſon, That the 
Earl had poinded certain of his goods, for the {aid ſum, conform to an exe- 
cution produced ; and craved not only the prices of the execution may be 
allowed, but that he may be heard to prove the juſt prices; ſeeing it is evi- 
dent, by the executions, that the goods were poinded far within the value. 
The Commiſſioners had formerly ordained witneſſes oaths to be taken ex of- 
ficio, which was now queſtioned by the charger, alledging, that poinding of 
moveables being the ultimate execution, and being done according to the 
law, upon the oaths'of four appriſers, as the execution bears, the ſame can- 
not be quarrellable upon null appretiation ; ſeeing it was the debtor's fault, to 
whom they were offered, and did not redeem them ; and hereby there ſhould 
never be a poinding, but this would be an obvious objection, and ſo make 
the poinding a new proceſs and probation ; but eſpecially it cannot be re- 
ceivable by way of ſuſpenſion, for the ſuſpender to quarrel the poinding, that 
he alledges upon, without which, neither his alledgeance is liquidate, nor in- 
ſtantly verified. It was anſwered for the defender, That the exorbitance of 
the miſappretiation was palpable and evident to the Judges themſelves, and 
therefore they had, ex bile officio, ordained re-examination. The Commil- 
ſioners reſcinded their former interlocutor, and repelled the ſaid reaſon hoc 
loco. | | 


| Eodem die. 
CUMHBERTSON contra A L LAC E. 


RN Grnr CUTHBERTSON, having arreſted in the hands of Andrew Duff 
and William Ramſay the ſum of L. 3000, as due by them to Jacob 
Danſer, a Dutchman, to -be made forthcoming for a ſum due by him to 
Cuthbertſon. Compearance is made for Hanſe Wallace, who alledged pre- 
terence, becauſe, before the arreſtment, he had obtained an order from Ja- 
cob Danſer to the defender to anſwer the money. The arreſter anſwered, 
Non relevat, unleſs the order was in rem ſuam, whereof, thereby, he was 
but a factor to Jacob Danſer, he cannot hinder Danſer's debtor ; aud it it be 
for his own behoof, then it is /zb alio nomine, an aſſignation that is @ proprio 
in rem ſuam: And ſo not being intimated before the arreſtment, cannot ex- 
clude him. It was anſwered for Wallace, That he offered him to prove, by 
the cuſtom of merchants, that ſuch an order as he hath without an intima- 
tion, at leaſt upon verbal information, probable by the debtor's oath or his 
own, will exclude any poſterior order or arreſtment. The arreſter anſwer- 
ed, That, if both he and Wallace were merchants, and had ſo acted in 
this buſineſs, that the acts of merchants might rule them; but he not being a 
merchant, but acting by the common law of the land, and arreſting within 
a day or two after the date of the order, is not obliged to diſpute, whether 
there be ſuch a cuſtom of merchants or not, which is not at all probable, 
and were very unreaſonable. Wallace anſwered, That the law of merchants 
was a cuſtom juſtly and neceſſarily received in all nations, without which 
there could be no trade; ſeeing merchants cannot know the laws of every 
country 


country they trade in; and therefore, if by that law the merchant granting the 
order is fully denuded, and the receiver fully conſtitute in the right, nothing 


done thereafter, either by the law of merchants, or by the common law, can 


take away a right once rightly conſtituted: And that cuſtom is not un— 
reaſonable ; for intimations are but poſitive conſtituting, without any abſo 
lute or moral neceſſity ; and in ſome caſes, as in judicial aſlignations of he- 
ritable ſums, are not neceſſary. The Commiſſioners ordained, that the 
| Dean of Guild of Edinburgh ſhould give his opinion what was the cuſtom of 
merchants in this point ; who having given in his opinion, that, by the cuſ- 


tom of merchants, is required neither acceptance, as a bill of exchange, nor 


intimation, as an aſſignation, but gave a full right alone, and excluded all 
poſterior rights: Therefore the Commiſſioners found the alledgeance upon 


the ſaid cuſtom relevant, and ordained that to be proven by merchants, as 
witneſſes, upon oath. 


July 9. 1658. 
ORB ET mma G O 


Hus CoRBET of Hundgrey, as executor confirmed to his grandmo- 
| ther, having obtained a decreet againſt Walter Corbet of Tonſors, her 
ſon, for ſeveral rents and ſums due by him to his mother; Walter ſuſpends, 
and raiſeth reduction on theſe reaſons, firſt, That it was given upon the re- 


port of an auditor, and that he was not heard after the report; which if he 


had been, he would alledged, as he now alledges, That, of the ſums de- 
cerned, he had paid L. 800 to his executors, or his mother, to the executors 
knowledge, which the executor acknowledged by his oath ; yet the auditor, 
in reſpect of the profit of executry to two legators, and that the executor had 
but a naked office, found that his oath could not prove to their prejudice, 


and allowed not that ſum which he ought to have allowed; becauſe, though 


an executor's oath cannot be taken againſt the defunct's creditors, yet an 
executor nominate, who expreſsly inſtructs by the defunct to give up inven- 
tory, his oath may prove againſt a legator: But ſpecially in this caſe, where 
one of the legatars is his own daughter, and where the fon and the mother 
having lived together in one family of the country, the money was paid in 

parcels from time to time, and they could not have notaries to make diſchar- 

ges, and the ſon dreamed not of any other ſucceſſion to his mother but him- 

ſelf. To the ſecond reaſon, That there was only modified to him an L. 100 
_ yearly, for his mother and father's entertainment, though he had proven 
that they were fix in family, and that he had maintained her, and that ſhe 
had nothing for fifty-four years aliunde. The charger, to all, opponed his 
decreet in foro contradictorio; and as to the firſt point, opponed the law and 
conſtant practique, That the oath of no perſon can prejudge any other than 
himſelf ; but in caſes where there ought to be witneſſes, in which one could 
not prove. The Commiſſioners thought they could not looſe the decreet 
in foro contradictorio; but in regard the matter was ſo clear, that it 
would be double payment, they refer it to one of their number to com- 


Pole. 


Eodem 
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| Eodem die. 
M*DONALD cwnra Lord COLVIL. 


TON M<DonaLD, Advocate, purſues the Lord Colvil, as heir to his 
J good-ſire, for payment of a ſum of L. 10 yearly during John's lifetime, 
for his ſervice. It was alledged, Abſolvitor from any years after the granter's 
death, becauſe the penſion bears, That my Lord Colvil is obliged, and no 
mention of his heirs, and the election of ſervants is merely perſonal, and it 
bears expreſsly during his life and ſervice, to the granter, and not to his heirs. 
The purſuer opponed the penſion, bearing expreſsly to him during his life- 
time; which being clear, though heirs were not expreſſed, yet they were al- 
ways bound. The Commiſſioners found the letters of penſion to extend no 
further, than the granter of the penſion his own life. | 


Eodem die. 
The Lady W AMPHREY contra the Earl of ANNANDALE. 


TIE Lady Wamphrey, being ſerved and retoured heir to her father in 
certain lands holden of the Earl of Annandale, obtained precepts out of 
the Chancery againſt him. He ſuſpended on theſe reaſons, firſt, The 
charger ought to have ſhown the ancient evidents, that he might grant the 
new rights, conform to the old. 240, The lands were holden of him ward, 
and he could not be obliged to receive her ante legitimam etatem, of 14 years. 
The charger anſwered, To the firſt, That ſhe needs ſnew no right, the ſu- 
perior having ſhewn the ſame to the inqueſt, when ſhe was ſerved, and the 
retour is a debt,'in obedience whereof the precept is granted, and his precept 
will bear ſ/alvo jure. To the ſecond, Oppones the act of union, ratified in 
parliament, whereby wards are taken away. The ſuſpender anſwered, To 
the fit, That the retour was a decreet, whereto he was not called, and 
that though it was anſwered by the heirs of the brief, yet it expreſſed nothing 
-of other proviſions in the infeftment, which was moſt- material, and ought to 
be inſerted in the new rights; and therefore the old muſt be ſhewn. To 
the ſecond, Albeit by the ſaid act wards were taken away, the queſtion was, 
How far they were taken away? For none could alledge they were taken 
away abſolutely, but that yet the holding remained; though without the 
former caſualities: And therefore that muſt be interpreted according to the 
| reaſon and narrative of the act itſelf, bearing, That all ſervitudes and grie- 
vous bondages of the people of Scotland fhould be taken away; and there- 
fore, there being in the ward the cuſtody of the vaſſaPs perſon and mi- 
nority, his obligation to follow his ſuperior in war and peace, and his 
obligation to marry any wife his ſuperior ſhould pleaſe to offer, without diſ- 
paragement, or pay her tocher ; and that, during the time of his inability 
to ſerve in his minority, his ſuperior ſhould have the profits of his lands: 
Though the cuſtody, ſervice and marriage were taken away by the act, 
yet the enjoyment of the profits of the lands could not be thought taken away; 
and, ſeeing the fee was given out gratuitouſly, it ought not to be extend- 
ed beyond the. mind of the granter, who might well reſerve to himſelf theſe 
years, when his vaſſal could not ſerve, and when he needed but his enter- 
. tainment, which the ſuperior was obliged to give, if he had not blanch- 
land ; and if the ſuperior ſhould out the land-ward, then ſure he got leſs price, 
ſo thir profits reſerved, are but a part of the price: And this being a pri- 

| vate 
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vate right of the people, and ſo ancient, and the moſt proper feu · duty ciht, | 


it cannot be taken away; at leaſt it ſhould not be extended further than is 
expreſſed in the act of marriage, which is expreſsly taken away, and the ſervice 
either in war or peace, but nothing of the profits: And there is a proviſion in 
the act of fines to be made to the ſuperior, when the vaſſal is entered; ſo that 
though this were exprelsly taken away, there ought to be ſome compoſition 
in lieu thereof. The charger anſwered, That, as to the firſt, ſhe would crave 
the diſpute, and would produce, before extract, the aucient evidents. As 


to the ſecond, ſhe oppones the act of union, and is not obliged to diſpute 


the reaſon and power of parliament ; but ſeeing it was a clear law, it ſiſted 
all queſtion : And as to the diſtinction, That the ward is not taken away 
quoad the profits, it is groundleſs, and contrary to the act, that being the 
greateſt bondage, and greateſt motive of making the act; and therefore, 


the act doth not only expreſsly take away wards without limitation, but 


alſo, copulatively, all the catualties.-of wards and marriage, and there is no- 
thing elſe that can be meant by theſe caſualties, but only the rents during 
minority: And the act is ſo clear, that it bears, that the ſuperior ſhould only 
have herezelds where they are due, and what expreſs rent is in the reddendo, 


and one year's compoſition for entering of ſingular ſucceſſors; and in the 
clauſe thereof it bears expreſsly, that he ſhould have no more than what is 


before particularly granted and reſerved. As for the matter of fines, it ma- 
keth nothing, becauſe it is a thing unknown in our law or tenors ; but the 
act being made in England, and ſuppoſing that were copy-holds here as 
there, having fined either certain or uncertain, at the entry of heirs, what 
is alſo provided for, though neceſſarily, ſeeing we have no ſuch thing; but 
cannot be drawn to this caſe, for there was never any fine due in Scotland 
to a ſuperior for entry of a vaſſal holding ward: And as for the juſtice 
and reaſon of the act, there was never any more excellent or noble act, more 


conſonant to reaſon, and the good of the people, than the ancient tenor and 


nature of feus, which are the beginning ; ſeeing military ſervice required only, 
that the vaſſal ſhould follow his ſuperior in war, when need was, and that 
he ſhould be truſty and faithful to him ; and by conſequence he had the 
cuſtody and education of his ſon, and, as a tutor, his advice in his marriage; 
but to lift up the profits of his eſtate, that was not then known, nor, contrary 
to his truſt, to go about to get the benefit of his tocher, of purpoſe to offer 
him a wife moſt unfit for him, and undefired by him ; but theſe crept in 
by courſe of time, and the power of the ſuperiors ; and therefore are juſtly 
now repelled, and there remains nothing but acknowledgment and fidelity 
to the ſuperior : So that the tenor ſhould yet bear the reddendo ſervitia de- 
bita et conſueta; yet by theſe ſervitia, neither the marriage nor the profits 


during minority, nor the obligation to follow the ſuperior in war, which 


the States find inconvenient, are now underſtood, but only acknowledgment 
and fidelity, The Commiſſionets repelled the reaſon of ſuſpenſion, and 


found the ward, even as to this, particularly taken away. 
| Balfour, Clerk. 


| Fuly 10. 1658. 
METRIST contra MAX VE L L. 


AXWELL, being charged to pay a ſum to this Metriſt, he ſuſpends 

on payment made of a part of it, by poinding his goods, which he pro- 
duced. Alledged, The prices were highly exorbitant; and therefore of- 
fered to prove by witneſſes, that the goods poinded were overpriſed, and de- 
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ſired they might be examined ex officio. It came to be diſputed, if witneſſes - 
could be examined ex officio, on the prices of goods -poinded, contrary to 
the poinding, which they found they would not ſuſtain in prejudice of the 


poinder. 
Eodem dic. 


ta SPENZIE 


AE LAN bun a poinding of the ground againſt Lord Spenzie's te- 
1 nants, my Lord's creditors compear, and alledge, No proceſs, becauſe 
my Lord is a forfeited perſon ; and fo he behoved to take the ordinary way 
of forfeited perſons creditors, which was to have his debts allowed him by 
the committee of claims, and then to take land from the truſtees. An- 
fwered, The forfeitures are taken away by the act of reſtitution. Alleaged, 
The reſtitution is conditional ; the creditors paying the proportion of their 
fines, which this purſuer has not done. They found his not payment of his 
proportion of the fine could not ſtop the poinding, Oc. by the act of reſti- 


tution of forfeitures. 
AR. Elles. Alt. Fletcher. 


| | Eodem die. 
Es coura HA: TI. 


R RokERT BALNAVES, miniſter of Tuppermoore, having obtained a de- 
ſignation from the preſbytery of Perth, of a piece of land belonging 

to Mr Francis Hay of Buſſy, for his kine and horſe-graſs, conform to the 
act of parliament 1649, he thereupon charged Mr Francis to remove; who 
Juſpended, and raiſed reduction upon theſe reaſons, firſt, That the charger 
had already a glebe, containing as much more than 4 acres, as might ſuffice 
his kine and horſe. 2do, That the lands deſigned were corn-fields, and were 
not proper for graſs. 3770, That the lands deſigned were parſonage lands; and 
that there were kirk-land „ eee to the glebe more eaſt. The 
charger anſwered, to the firſt, He opponed the act of parliament, ordain- 
ing two kine and a horſe-graſs, beſides the former glebe, without diſtinction, 
whether more or leſs than four acres. To the ſecond, There is no limita- 
tion of the ſaid at, whether it be all in lands or not, but ſure what is ar- 
rable:may be graſs. To the third, The act makes no diſtinction out of 
what lands it be, whether it be of kirk-lands or temporal-lands as former acts 
of parliament did in relation to glebes ; but, by the contrary, the only ex- 
ception of the act is incorporate acres, which confirms it in non exceptis. The 
ſubpender anſwered, That tho? the a& of parliament did not fully clear and 
determine the way of deſignation, and relief of the ſaid kine and horſe graſs, 
as is clear by the act, yet it being, in effect, an additional glebe, ought to 
be regulate by the former acts of parliament anent _ - and theſe extend 
thereto, at leaſt, as to the lands to be firſt burdened by the deſignation, it 
being more reaſonable that the kirk-lands, where they are contained, ſhould 
be deſigned, then, temporal lands; though as to the matter of relief, it may 
deſerve a ſerious conſideration, whether it be out of the whole lands of the 
pariſh or not; ſeeing the parliament leaves not the old way, but reſerves 
it to the commiſſion for plantation. The Commiſſioners repelled the firſt. 
reaſon, and found: the third reaſon relevant; for they thought, as to the 


deſignation, the kirk - lands there caſt ſhould be firſt burdened. 
Fuly 
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July 13. 1658. 
The Earl of NTT HS DAL E contra the Counteſs of BUCCL EUGH. 


PHE Earl of Buccleugh having appriſed from the Earl of Nithſdale, 
the barony of Logan and others, Nithſdale uſeth an order of redemp- 
tion before the legal expired; and. this Earl, having granted a bond to 
Dirleton, who thereupon obtained adjudication thereof from him, of his fa- 
ther's whole eſtate, which being aſſigned to the Earl himſelf, he was infeft 
thereupon, whereby he purſues a declarator of redemption againſt the Coun- 
teſs of Buccleugh, as heir to her father; wherein it was alledged for the 
Counteſs, There could be no declarator,-unleſs the Earl, who aſſigued the ſum 
Jao periculo, would now lift the ſame, and conſign it, and now offer it at 
the bar. The purſuer anſwered, That all he was obliged to do, was only, 
that if the conſignator were freed, or inſolvendo, he ſhould be liable; but 
yet he offered, that in reſpect Buccleugh, after the redemption, had entered 
in poſſeſſion, he was willing to compt and reckon with the Countels, and to 
produce what ſums ſhould be found reſting to her, before extracting his de- 
clarator. The Commiſſioners repelled the defence, in reſpect of e reply, 
and offered and declared, ſuperſeding the extract until the compt and rec- 
koning was perfected; whereupon the auditor gave in theſe two queries to 
the court, firſt, Whether the Counteſs, having both right to the appriſing, 
and allo to a wadſet, ſhould compt for the rent of the wadſet- lands, in ſa- 
tisfaction of the appriſing, or if ſhe might aſcribe them to the wadſet? 
2do, As to the matter of compriſing, Whether the appriſer ſhould compt 
according to the rent of the lands paid, according to the time of the ap- 
piriſer's entry, and ſeveral years before, or according to the rent the appriſer got 
for the lands yearly ! Whereupon, being heard in 2 anent the firſt, 
it was alledged for the appriſer, That the craving diverſe rights in her perſon, 
might maintain herſelf in poſſeſſion, and aſcribe her intromiſſion to any of 
them. The purſuer anſwered, That though the might make ule of 
any of the rights to maintain the ſame againſt any third party ; yet 
here both rights flowing from the purſuer, and neither being quar- 
relled or invalid, but as ſatisfied, ſhe could only aſcribe her poſſeſ- 
ſion to that right by which ſhe obtained poſſeſſion, which was upon the 
appriſing, as is clear by the decreet of removing produced. 249, Though 
ſhe had obtained poſſeſſion without proceſs, and ſo her entry had not appeared 
upon that right, yet here ſhe behoved to aſcribe it to the appriſing, as us 
nobilius, and duci or ſors; otherways the wadſet or appriſing for his back- 
tack-duties, as is ordinary, and intromitting with as much as would fatisfy 
the appriſings, might aſcribe the ſame to his wadſet, whereby the appri- 
ſing would expire and become irredeemable, and is in perſonal rights pay- 
ment of a part, not being declared by the payer in that ſum, the law de- 
clares it to be in duriorum ſortem; ſo the like reaſons hold in theſe real rights, 
but being for ſecurity of ſums. And laſtly, the wadſet is not proper, becauſe 
it hath a back-tack, granted by Buccleugh to one Maxwell tor three years, 
and longer, during Buccleugh's pleaſure, ſignified in writ to that Maxwell 
and the Earl of Nithſdale, whereby it is clear, that this back-tack was to 
Nithſdale's behoof; and it was never declared, that the benefit of the tack 
was expired. The defender anſwered, That there was nothing to hinder 
her, to make uſe of any other right ſhe pleaſed; and that the back-tack 
made not the wadſet improper, or to need declarator, being not to the = 
— | etter 
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ſetter directly, nor during all the time of the wadſet, but for three years, and 
"thereafter was not precarious during the Earl's pleaſure, which he declared by 
letters of intimation againſt the Earl, being out of the country, andineeded no 
farther. The Commiſſioners found the appriſers intromiſſion to be aſcribed 
only by the appriſing, and ordained them to compt for the wadſet- lands: 
As to the ſecond quety, the defender alledged, That, by the act of parlia- 
ment 1621, in appriſings, appriſers are declared comptable only for what 
| they intromitted with, and not for what they might intromit with; and 
| there is no law nor reaſon to compel an appriſer meddling by his own right, ' 
FF .and but to get payment of his juſt debt againſt his delaping creditor, who 
| might redeem him when he pleaſeth, yet to be comptable for exact dili- 
| 
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gence as a factor, being only liable pro dolo et lata culpa: So that that if the 
purſuer will alledge d/o, fo that the defender let down the rate of the 
land, or let it go waſte, ſhe cannot be liable for more than ſhe received; 
but eſpecially here, where it is offered to be proven, that the ſame diligence 
was uſed to ſet the appriſers lands, that was uſed to ſet the defender's lands 
- lying contiguous thereto, or their quarters; and that whenever the appriſed 
| lands were given down, her own lands were alſo given down proportion- 
4 ally. The purſuer anſwered, That though, by the act 1621, appriſers were 
not obliged to enter in poſſeſſion of the appriſed lands, or of more of them 
than they pleaſed, yet as to ſuch whereunte they did enter, both by law 
and many deciſions, an appriſer is uſed to uſe diligence; and if the land 
fall waſte, he muſt either labour it himſelf, or intimate to the debtor, that 
he may provide tenants for it; otherwiſe, if the appriſer's own affertion, = 
that he behoved to give it down, were ſufficient, unleſs fraud were proven, 
appriſing would never expire, and both the debtors and poſterior appriſers be 
ruined : But here, the defender does not ſo much as ſhew the lands were 
iven over by the tenants, much leſs, that it was intimated to the Earl of 
Nithſdale; and therefore the EarFs rental muſt be the rule, and what defal- 
cation the defender ſhall ſhew of any year, upon inevitable reaſon, being pro- 
ven, the ſame may be ſuſtained accordingly. The defender anſwered, That 
he could not intimate to the Earl of Nith{dale, becauſe he was forfeit, and 
out of the country. The Commiſſioners ordained the compt to proceed ac- 
cording to the rental, that the purſuer ſhould prove the lands to be ſet for 
at her entry, and ſeveral years before, allowing ſuch deductions as the audi- 
tor ſhould find reaſonable in the particulars, and ſhould be inſtructed: And 
the Commiſſioners would not allow the defender a joint probation of the 
rental, though * ſhe offered to make uſe of the purſuer's own Chamber- 


lains. : 
8 Balfaur, Clerk. 


Eaodem dic. 


HEPBURN of KENNISTON contra the Viſcount of 
KINGSTON. 


F HEPBURN of Kenniſton being infeft in the land of Lufflot, Walk- 
inkye, and mill-lands thereof, with 15 ſoums graſs out of the paſturage 
of the muirs of Halls, uſed and wont; and alledging, that he was in poſſeſſion 
of five ſoums graſs of Tripaine, as a pertinent of be mill-lands, he thereup- 
on purſues a contravention againſt the Viſcount of Kingſton, for moleſting 
him of his poſſeſſion; and who alſo raiſed the like againſt him; and both 
being reſtricted to moleſtations, the Viſcount alledged, That Kenniſton was 


infeſted in 15 ſoums graſs uſed and wont, whereby it muſt be regulate, 
according 
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according to the former poſſeſſion ; and offered him to prove, that a part 
of the paſturage as they came about yearly was reſerved for the plough- 
goods; and that he was in conſtant cuſtom to debar Kenniſton from pa- 
ſturing his ſheep thereupon : And for the other ſervitude not being ſpecial 
ſeven years poſſeſſion, could never infer it as a part of the mill-lands, but on- 
ly 40 years poſſeſſion. Kenniſton anſwered, That, in fortification of his 
right and infeftment, he offered him to prove, that he was in conſtant 
poſſeſſion of paſturing his goods through the whole muirs of Hall's, without 
any reſervation, and that he was in poſſeſſion of the other, 40 years peace- 

ably before the years in queſtion; and, being in /ibello, craved to be pre- 
ferred to the probation. Kingſton anſwered, That he was alſo more preg- 
nant, by alledged debarring, and craved, at leaſt a joint probation. The 
Commiſſioners granted commiſſion to the ſheriff of the ſhire to cognoſce 
upon both partie's poſſeſſion by an inqueſt, and to lead witneſſes. 


Fuly 19. 1658. 
INNES contra TENANTS of BALNAGOWAN. 


Onan INNESs, having appriſed ſome lands from the umquhile Laird of 
Balnagowan, purſues the tenants for mails and duties. It is alledged for 
Mr Thomas Robs, one of the tenants called, Ab/olo:tor, becauſe he offered 
him to prove; that he ſtands publickly infeft in the lands libelled, upon a 
right prior to the purſuer's appriſing, v:z. an appriſing deduced at the in- 
ſtance of the Laird of Tofts, by virtue of his right, The purſuer anſwered, 
The defence ought to be repelled, becauſe 'he offers him to prove, that 
Tofts's appriſing was ſatisfied by Balnagowan the common debtor, and that 
the ſame was known to be ſatisfied by the defender before he took right 
thereto from Balnagowan. The defender anſwered, Imo, Non relevat to 
take away his infeftment without reduction. 2do, Non relevat to be proven 
by his private knowledge ; for private knowledge is not reſpected in preju- 
dice of any party's right; but ſo long as the defender ſaw Tofts undenuded 
legally, he might lawfully take a right from him. The purſuer anſwered, That 
a compriſing being but a ſurety for a ſum, may be ſingularly taken away by 
alledgeance of ſatisfaction, either by payment of mails and duties, or o- 
therways ; and as to the private knowledge, though it will not prejudge the 
knower to make an imperfect right, which he knew to be ſomewhat valid, 
as a diſpoſition without infeftment, or a prior aſſignation, without intima- 
tion granted to another party, though they were known to another party, 
the poſterior appriſer will not prejudge him; yet if the right acquired be 
truly extinct, and he knew the fame, there it doth prejudge it: For the al- 
ledgeance is unqueſtionably relevant, the appriſing ſatisfied, and the proba- 
tion is alſo relevant, being by his own oath ; and eſpecially, that he knew 
at the time of his acquiring. The Commiſſioners repelled the defence, in 
reſpect of the reply. 

July 16. 1658. 


MAXWELL contra HERR IE S. 


AxwELIL of Drumcoultran being · deferred by Robert Herries in exe- 
cuting poinding, who was thereupon convict criminally, and the firſt 
of his goods adjudged to Maxwell: He purſues for making the ſame forth- 

coming, eſpecially the third part of a bond belonging to Herries's wife; and 
ſo to Herries jure mariti. The defender anſwered, Alſolvitor, Becauſe the 


G gg bond 
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bond was heritable ; and ſo the wife had no fhare of it. The purſuer an- 
ſwered, That it was made. moveable by a charge, yet by the act of parlia- 
ment, bonds bearing a clauſe of infeftment and annualrent are declared 
moveable, but excludendo fiſcum et relida. The purſuer anſwered, That 
the act of parliament did only declare, that bonds, by virtue of that clauſe, 
ſhould: be moveable, who had children and excludes the relict from the be- 
nefit of that act, but not from the benefit of ſuch bonds, in caſe they be- 
come ſimply moveable; as by a charge, or by the death of the creditor be- 
fore the time. The Commiſſioners. found the bond foreſaid to become 
moveable by the charge or requiſition as to the relict and others. ; 


155 | 1 
GORDON contra CRAICH LAW. IEP 


ILL IAM GoR DON of Craichlaw, as aſſignee conſtitute to Mr Hugh 
| Cathcart, who was donator to the non-entry of the barony of 
Craichlaw, through the deceaſe of William Gordon of Craichlaw, and did 
obtain thereupon general declarator, doth purſue in a ſpecial declarator, for 
the mails and dutys ſince the general declarator ; and particularly of the 
lands of Barney as a part of the barony. It is alledged for the defenders, 


Abſokuitor, becauſe they are heirs or apparent heirs to William Gordon of 
Barney, who was infeft in the lands of William Gordon of Craichlaw ; 


which is ratified by him, and by the ſame purſuer, his oye, whom he hath 
alſo charged to enter heir to the ſuperiority, as apparent heir to his good- 
fire ; and, vpon his refuſal, they have obtained themſelves publickly infeft: 
And ſo the purſuer, not being apparent heir, who is in mora, and lies out, 
the defenders cannot be liable to him, who have conſented to the right, 
which will hereby be infringed. The purſuer anſwered, Non relevat ; for as 
to his conſent it can be drawn no. farther, than for any right he then had ; 
but this is a ſupervenient right ſince, flowing from a ſtranger: And as to the 
public infeftment, firſt it is but ſupplendo virem of the immediate ſuperior, 
and ſo puts the defenders in no better caſe, than if they were infefted by 
Craichlaw, which would not purge Craichlaw's non-entry : And that the 
purſuer lies out and infefts not himſelf, Non relevar, becauſe he is not heir 


to his goodſire, nor no way repreſents him. The defender further alledged, 


Aſolvitor, Since the act of union taketh away wards and non-entries. The 
purſuer anſwered, That that act can only reach unto non-entries, falling after 
this date thereof, but not ſuch as fell before and were declared. The Com- 
miſſioners found the laſt defence relevant to take away the effect of the non- 
entry far years after the act; and repelled the alledgeance of the purſuer 
being apparrent heir, and conſenting ; but the purſuer paſt from the year, 
ſince the defender was entered by the protector upon his refuſal. 


| Eodem die. 
KATHRINE PARK contra J JANET MH MAT H. 


'T: H x ſaid Kathrine having obtained decreet before the Commiſſaries of 
Edinburgh, againſt Janet M*Math, as executrix to umquhile William 
Dick her huſband ; ſhe ſuſpends and raiſes reduction upon iniquity, firſt, 
becauſe the Commiſſaries repelled this relevant reaſon, That the teſtament 
was exhauſted. 2do, Becauſe they repelled this relevant defence, That the 
ſaid Janet ought to have retention in her own hand for fulſilling of her con- 


tract of marriage, whereby ſhe is provided to 500 merks by year, in reſpect 
| of 
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of this relevant reply, that ſhe had appriſed the lands belonging to her 
huſband's heirs, and by virtue thereof, was in poſſeſſion; which was no 
way relevant, unle(s it had been alledged, That by an intromiſſion the was 
ſatisfied, albeit it was alledged, that ſhe poſſeſſed the lands appriſed by her 


contract of marriage; for the lands being liferented by Sir William Dick, 


ſhe appriſed for the bygones, and after his deceaſe by her contract. The 
charger anſwered, That the decreet was juſt, and the reply of the appriſing 


and poſſeſſion 797 relevant, eſpecially ſeeing nothing was objected, and 


age f | 3 : 
that after poſſeſſion, the appriſer could not poind moveables, nor could 


not arre{t, and ſo could not retain; and whereas it is alledged, that the 
ſuſpender poſſeſſed by her contract of marriage, that was competent and o- 
mitted; and by her contract ſhe has option either to take herſelf to the 
bond of perſonal action, ſhe could not return to her infeftment. The Com- 
miſſioners found the ſaid reaſons of reduction relevant and proven by the de- 


creet; and therefore turned the ſame into a libel. 
| | Brown, Clerk. 


Fodem die. 


BILTON con a the Magiſtrates of AYR. 


J hindering him to unload and fell ſalt in their burgh ; and that it may be 

eclared, that he had liberty ſo to do. The defenders craved that he would 
condeſcend what liberty he craved to be declared, whether the common 
freedom of the people, or the privilege of a burgeſs; for if the com- 
mon freedom, then they offere4 them to prove, that by the law and 
cuſtoms of burghs royal, none but the burgeſſes can export or import 
ſalt; if as a_burgeſs, then the defenders alledged no wrong unleſs the 
purſuer alledged, That he ſhewed and manifeſted to them by his cocket, 
or otherways, that he was a burgeſs ; and if the purſuer alledge the privilege 
of mercatus miles by the proclamation, that all ſoldiers ſhould have free traffick 
in all ports not relevant, unleſs it were alledged, that he ſnewed and in- 
ſtructed he was a ſoldier... 249, Though he ſhew the privilege of a burgeſs, 
yet he might be excluded from the benefit of ſale, by the cuſtom of the 
burgh, unleſs he had offered his goods at a reaſonable rate unto the burgh, 
before he had broken bulk. And it is offered to be proven, that he broke 
bulk, before he made offer, and that he made it eluſory and unreaſonable, by 
offering the ſalt at L. 15 per boll, and that he ſold it for leſs price to others. 


J rin BIL Tom purſues the Magiſtrates of Ayr, for doing wrong, in 


The purſuer anſuyered, That he was wronged in his privilege as burgels of 


Aberdeen, and as having been ſoldier, which he needed not to have ſhewn, 
but when he entered his goods, the burgh might have quarrelled him, if he 
had not that privilege. 240, If need be, he offers him to prove, that he 
had been ſoldier and was burgeſs of Aberdeen. 3io, He offers him to prove, 
that, by the cuſtom of burghs, if any merchant enter at any port, and 
break bulk there, he may go to any other burgh and vend a parcel without 
any offer. The defenders offered to prove the contrary. The Commitit- 
oners found the firſt defence relevant, and alſo the ſecond, upon the pro- 
cla mation and act, which they found not to extend to trade, importing or 
exporting, but to ſoldiers exerciſing trade in the town where they live, 
and found the third relevant, Fhat the defenders might debar the purſuer, 
unleſs he had not only ſhewn, but alſo by cocket, a burgeſs ticket, or o- 
therways inſtructed; that he was a burgeſs, and therefore aſſoilzied from the 
_ Dounte Clerk. 
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| Eodem die. 
ALL AN contra the Earl of ATIRET. &c. 


EAN ALLAN being infeft in an annualrent of L. 60, out of the 
lands of Sandyford, purſues a poinding of the ground : Compearance is . 
made for the Earl of Airly, of Sheriff-Clerk of Forfar, who alledged, 
that the lands belonged to the Lord Spenzie a forfeit perſon, and that he had 
By his fine ; and by the act of reſtitution, it is declared, that they ſhould 

ave right to his land, before all others his creditors. The purſuer au- 
ſwered, That the act could only be extended to perſonal creditors ; and as 
to the purſuer's real infeftment, it could not be prejudged. The Commil- 
ſioners found the reſtitution, only to prefer the creditors paying the fine to 
other perſonal creditors, and therefore repelled the defence, and decerned. 


Eodem dic. © 


BRUCE contra the Earl of KINCAIRDINE and Sir YAMES 
 LUMS DAIN. 


Homas BRVUcr of Blairhall, having obtained decreet againſt the te- 
nants of the lands of Kincardine and others, for aoſtracted multures 
from his mill of Shyres-mill, the ſaid tenants and the Earl of Kincardine 
aud Sir James Lumſdain their maſter, have raiſed ſuſpenſion and reduction 
on theſe reaſons, firſt, That this relevant defence was repelled by the She- - 
-riff, vis. That the decreet proceeded upon a citation not upon 15 days. 
2do, The Sheriff repelled this relevant defence, That the charger could 
have no right to the multures of corns that ſuffered waters within the thirl, 
becauſe he was not infeft therein. The charger anſwered, That both were 
juſtly repelled; for the firſt is repelled in reſpect of his reply, whereby the 
purſuer opponed his executions, which not being produced, it cannot be 
inferred, that they were not cited upon lawful days. To the ſecond, re- 
pelled in reſpect of this reply, That the purſuer opponed his infeftment, 
which, although it bore not the multures of invecta et illata, or which 
have tholed fire and water, yet bears the equivalent, wiz. The multures 
both inſucken and outſucken : Inſucken a peck of the boll, outſucken a 
peck of ſix firlots. The defender anſwered, That that clauſe cannot im- 
ct the multure of invecta er illata, but by outſucken is only meant the 
grain of theſe who dwelt without the ſucken. The purſuer anſwered, That 
that cannot be the meaning, for it is 'a contradiction to thirl them that 
were without the ſucken; and therefore outſucken muſt ſignify corns grow- 
ing without the ſucken, and brought within the ſame. The Commil- 
ſioners repelled the two reaſons, in reſpect of the replies, and found that the 
outſuckens did ſignify corns growing out of the ſucken or veda et illata. 


Eodem die. 
EDGAR contra the Earl of TULLIBARDINE, &c. 


Man EDGAR purſues the Earl of Tullibardine, as heir of line 
to the Earl of , and Lord Balvaird, and heirs of tailzie to um- 
quhile Mungo Viſcount of Stormonth, for paying of a debt of his. The 
heirs of line offer to renounce. The heirs of tailzie anſwered, No proceſs 
againſt them, until the heir of line be diſcuſſed, which, by his renuncia- 
tion, is not ſufficiently diſcuſſed, until adjudication be obtained. The pur- 
ſuer anſwered, firſt, That he ought to have decreet ſimpliciter againſt the 


heir 


E N G LII # U Dp es 213 


heir of tailzie, unleſs they condeſcend and ſhow, that the heir of line has 
an inheritance to which he may ſucceed; for ſeeing he renounces, his per- 
ſon is free, and if there be no eſtate provided to the heirs of line, there 
can nothing be adjudged. The Commiſſioners decerned the heirs of tailzie; 
but with this proviſion, that, before execution againſt the heir of tailzie, 
the purſuer ſhould diſcuſs the heir of line by horning and regiſtration, if he 
renounced not, and by appriſing or adjudication of any lands the heirs of 
tailzie ſhould ſhow competent to the heirs of line, by appriſing or adjudi- 
cation. It was further alledged for the heirs of tailzie, Abſolvitor, becauſe 
by the tailzie itſelf, made by David Viſcount of Stormonth, and in all 
infeftments following thereupon, it is provided, that it ſhall not be leiſome to 
any of the heirs of tailzie to alter the ſame, or to do any deed that may 
infringe it, in whole or in part; and fo this debt, contracted by Mungo Vit- 
count of Stormonth, firſt heir of tailzie, cannot affect the lands, or heirs 
of tailzie, who entered qualificatè with that proviſion: And the purſuer 
ſhould have known the condition of the party with whom he contratted, 
that he could not burden the heirs of tailzie. The purſuer anſwered, That 
the opponed the provifion in the tailzie, which, though it bear that it ſhall 
not be leiſome to the heirs of tailzie to do any thing in hurt and prejudice 
thereof, yet doth not bear that ſuch deeds ſhall be null; but that the right of 
that heir contravening ſhall be null, and the next perſons that would have 
right by the tailzie ſhall have place: So that if the defender had forborn 
to ſucceed to Mungo, and had annulled his right upon that clauſe irritant, 
and centred to David, there might have been a queſtion ; but ſeeing they have 
entred heirs to Mungo, and, in law, are become one perſon with him, they 
cannot quarrel his deed ; Nor can they ſucceed to him qualificate ; for add: 
tio hœreditatis eſt actus legitimus, nec admittit diem nec conditionem ; and 
there was no neceſſity for the purſuer to know any ſuch perſons. The Com- 


miſſioners repelled allo this defence; and found the heirs of tailzie liable 
as before- | | 


| July 18. 1658. 
BI LT ON contra the town of ATR. 


1 the proceſs Bilton contra the town of Ayr and theirs againſt him, 
* alledgca, By the cuſtom of merchants, any ſtrangers breaking bulk of their 
goods within their juriſdiction, ought not to go elſewhere and fell them in 


tome other part. Some other things were here alledged worth the adverting, 
to, which I obſerved not, and therefore muſt Inquire. | 


Eodem dic. 
EDGAR contra Lord STORMONTH. 


Avip Viſcount of Stormonth tailzies his eſtate to Mungo Viſcount of 
Stormonth, with this proviſion, that he ſhould contract no debt in pre- 
judice of the tailzie. Mungo borrows 2000 merks from Margaret Edgar. 
This Lord as heir of tailzie to Mungo contractor of the debt, is convened to 
pay that ſum. Alledged, No proceſs againſt the heir of tailzic, *till the heir of 
line, vis. My Lord Tullibairdine be firſt diſcuſſed. Auſwered, No neceſſity 
of that, unleſs you fay the heir of line has ſucceeded to an eſtate, and 
lucratus eft, and they condeſcend on it. This was found relevant. Then AV 
edged, He cannot be liable for any debt contracted by Mungo, becauſe 
he had no power to contract debt in prejudice of the tailzie, being conditional 
as faid is, Av/wered, my Lord Balvaird as the perſon next in the tailzie to 
Hhh | 


Mungo, 
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Mungo, ſhould have raiſed a declarator of tinſel of the tailzie, by the for- 

feitor of the condition; but having ſerved himſelf heir to Mungo granter 
of the bond, he muſt be liable in law to this debt, cum additio hereditatis fit 
actus legitimus, qui nec recipit diem nec conditionem. ; . 


AR. Fletcher. Alt. Wedgerburn. 


ALE Wards, marriages, non-entries fallen fince the act of Union are 
found to be diſcharged. 
= Eodem die. 


BRUCE contra the Farl of KINCAIRDINE. 


N the caſe. betwixt Bruce of Blairhall, and the Earl of Kincairdine,  a- 
bout the lands of Kincairdine, thirled to the mill of Blairhall, out- 
ſucken and inſucken : Jt was found that inſucken compreheads all corns 
growing within the lands thirled or griſt; and outſucken, omnia invedta et 
illata, tho' not growing, if it tholl fire and water, within the griſt. 
Act. Gilmore. Alt. Gu/more. 5 
| | Eodem dic. 


A Minor under pupillarity cannot renounce to be heir, being charged, 
without he be authorized by tutors, &c. for it muſt be a valid renun- 


«ciation, which it cannot be without them. 
July 20. 1658, 


WILKIE contra BELLS. 


TAmtes WILEkIE and his father, as adminiſtrator of the law to him, as 

only bairn and neareſt of kin to Eliſabeth Bell his mother, who was 

-one of the ſiſters and executors confirmed to Patrick Bell her brother, con- 

venes his mother's two ſiſters, Margaret and Janet Bells, the other executors 

confirmed to their brothers, for making compt and reckoning, and payment 

7 to him of the moveable goods and gear pertaining to the ſaid Patrick 
| their brothers, and fallen and appertaining to him as only bairn, &c. Al- 

ledged, No proceſs at his inſtance againſt them, becauſe the goods claimed 

were not in honig defuncti, viz. his mother; unleſs he ſay the teſtament was 

executum in his mother's lifetime, ſeeing the benefit of the brother's teſtament, 

(wherein the mother was an executrix) quad omnia executa, accreices to the 

ſiſters ſurviving. Anſwered, No neceility to ſay execurum in the mother's 

time ; becauſe the caſe was not alike here betwixt a ſtranger executor, and an 

executor who was neareſt of kin; becauſe his mother being the defunct's 

ſiſter, ſhe had duplex jus, viz. qua neareſt of kin, which is jus ſanguinis ; et 

qua executor, which being but a naked office not execute in the executor's 

time, accreſces to the executor ſurviving: for by the act of parliament, one 

who is neareſt of kin may call to an account the executor-confirmed, being a 

{tranger, aud may dilcharge him; ſo his mother being neareſt of kin to her 

brother, it is , quefizum to the purſuer to call the other executors to an account; 

even quoad omnia executum, and that jus ſanguinis is tranſmitted by the mother 

to the purſuer, eſpecially ſeeing ſhe adivit bereditatem, by confirming the teſta- 

ment. Auſwered, Imo, Nothing can be faid to be executum but what is execu- 

tum; and if there were no other executors ſurviving, there behoved to be a 

dative quoad non executa, and that the benefit and office of executry ac- 

creſces to the reſt of the executors ſurviving gucad ommia exccuta., As to the 

act of parliament, it is only againſt executors nominate, who may be called 


to an account by the neareſt of kin, but not executors dative, and cannot 
: be 
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be extended beyond its ſenſe and letter. The Commiſſioners repelled the de- 
fence in reſpect of the reply, and found the goods to be in bois defunctz, be- 


ing confirmed, though not execute. 
Act. Wedderburn. Alt. Gilmore, F 3 


NICOLSON comra Lord PHILORTH. 


IR Thomas N1coLsoN purſues the Lord Philorth, as heir to his fa- 
ther, who was cautioner to the Earl of Mariſhal, to pay him the ſum 

of, c. Alledged, The debt was preſcribed; not being purſued within 40 
years. Anſwered, Interrupted within the 30 years, by payment of annualrent 
from the principal debtor. Replied, That payment cannot take away the 
benefit of preſcription from the cautioner, who was never called nor cited for 
this debt theſe 40 years. Here fell in the queſtion, if an interruption of pre- 
{cription againſt the principal, works alſo againſt the cautioner, when alledged 
the preſcription did interrupt againſt the cautioner, the principal paying an- 
nualrent, becauſe it is acceſſorium to the principal, et ſequizur natura prin- 
cipalis; and fo muſt interrupt as well guoad eum, as quoad the principal debtor ; 
and the reaſon is, becauſe preſcription is introduced, ob ſupinam neglegentiam 
creditoris, et ne nomina debitorum perpetuentur in mobilibus et immobilibus; ut do- 
mina rerum (int certa ; for here non eſt ſupina neglegentia, ſince he has got 
payment of annualrent from the principal within the years of preſcription : 
For the caſe was put as if one were infeft in principal and warrandice, and 


upon his infeftment had craved for the mails and duties of the lands princi- 


pally diſponed, till the year 1639, and that the principal lands were evictad; 
it was not proper to alledge the right quoad the warrandice-lands is preſeribed, 
becauſe not purſued within theſe 40 years, the party having purſued the te- 
nants of the principal lands within the years of preſcription. The Com- 
miſſioners found the preſcription interrupted againſt the cautioner by the prin- 


cipal's paying of annualrent. Vid. Leg. ult. C. de duobus reis. 
Act. Wedderburn et Chalmers, Alt. Gilmore. . 


Zodem die. 
BLAIRHALL contra KINCAIRDINE. 


N the foreſaid ation betwixt Blairhall and Kincairdine. Alledged, No 


proceſs for any greater meaſure than the 20 curn, becauſe preſcribed, there 


never being any ſuch action for the 16 curn raiſed theſe 40 years 
bygone. Anſwered, He opponed his infeftment cum aftrifis multuris, and 
their conſtant coming to the mill within the years of preſcription. Anſwered, 
Their conſtant coming ullo modo relevant, unleſs they fay they came and 
paid the multure libelled. Likeas, the defender, in fortification of his right, 
offered him to prove, that he has been in uſe to pay no more but the'20 
curn. Anſwered, Their coming to the mill was ſufficient to interrupt pre- 
ſcription, and if they paid leſs, that was meri arbitrii, and mult not pre- 
judge me, unleſs it were alledged, that, per contrarios actus, he could pay no 


more; and if ſentence had been recovered againſt him for no more: For 


the caſe was put, as if one infeft in the paſturing of 16 ſums graſs, had 
never paſtured but in 6 or 7; ſhall that prejudge him of the reft? The Com- 


miſſioners ordained both parties to produce their writs before anſwer. 
Act. Gilmore, Alt. Vedderburn. | 
| Eodem die. 
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5 Eodem die. 


1 N a proceſs betwixt the Lady Whitekirk, heir, and an aſſignee, it came 
to be debated if the Lady's heir had right to a bond aſſigned, with re- 
ſer vation of the cedent's liferent, and power to diſpone thereof at any time 
before his deceaſe. The Lady Whitekirk cedent, having, after the aſſig- 
nation, taken a bond of the debtor, bearing infeftment, in corroboration 
of the former bond aſſigned, which was moveable. Where, the Commiſ- 
ſioners, after ſome debate, preferred the aſſignee, and found not the 
heritable bond taken in corroboration of the bond afligned any way a re- 


voking of the aſſignation. 


Act. Gilmore. Alt. Gilmore. | 
| Jul 20. 1658. 


EWINGS conira Sir CHARLES ARE SRKINE. 


IR ChARLES ARESKINE obtained a declarator of redemption of the 

lands of Cockſpen, againſt John Ewing and Janet Ewing his daughter, 
and removing thereupon : they purſue a reduction of both upon ſeveral rea- 
ſons, fir/?, I hat the order was uſed againſt the ſaid John Ewing as heir to 
his father, by which title he had no right, but only as heir to his mother ; 
and fo the order being null, all falls zz conſcquentiam. The defender anſwered, 
That ſeeing they uſed the order againſt the right perſon, and who was heir 
apparent to the mother, the expreſſing of him as heir to his father cannot 
annul the order. The Commiſſioners repelled this reaſon. Ihe ſecond reaſon 
is, That the Earl of Mar, granter of the wadſet, obliged himſelf, his heirs 
and ſucceſſors, not to remove the wadſet, till he ſatisfied him of his bigging 
and planting; *till which be done by Sir Charles, the Earl's ſon and aſſiguee, 
he cannot be removed; ſeeing the ſaid bond is in effect an addition to the 
reverſion, and bears that it ſhould be holden as repeated therein. The de- 
fender anſwered, That this is only a perſonal obligement, and no reverſion; 


for the lands might well be redeemed, and that bond fulfilled, by ſuffering 


him after redemption to poſſeſs. 2do, Though a reverſion, yet it cannot o- 
blige the defender as a fingulat ſucceſſor, neither being as heir, or apparent 
heir to his father, but acquiring for a cauſe onerous, eſpecially ſeciug it is 
not regiſtrate. 270, If it could oblige him, the price of ſuch melioration 


was belonging to the defender himſelf by virtue of the purſuer's gift of ſingle 


eſcheat and liferent. The purſuer an e, That his reaſon ſtands moſt 
relevant; for the bond, being provided to be a part of the reverfion, is valid, 
though not regiſtrate, becauſe it was granted in 1608, before the act of 
parliament for regiſtration of reverſions. The defender anſwered, That alſo 
at that time there was a regiſter appointed for reverſions, though it ceaſed 
from the year 1609 to 1617. And as for the alledged gifts, this can- 
not fall under the ſame, becauſe it is a part of reverſion, which neither 
falls under double nor ſingle eſcheat. The Commiſſioners repelled this rea- 
ſon, in reſpe& of the anſwer, and found the meliorations to fall within this 


gift. 
Eodem die. 
BOSW EL contra the Earl MARISC HALL. 


MI ARGARET BOSWEL IL Purſues the Earl of Mariſchal, as heir 
to his father, for payment of 150 merks of annuity due to her by her 
tather's bond. The defender alledged, That he ought to have allowance of 
the publick burdens, this being an annualrent, or other ways it behoved to 


be retrenched according to the act of parliament. The purſuer anſwered, It 
| could 
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could not be reſtricted, ſeeing it was not the annual of any tack ; neitlier 
could it bear any publick burdens, ſeeing it related not to lands, or any real 
right, but was a mere perſonal obligation: And whereas the general clauſe 
of the act of parliament 1646, bears, That it is the meaning, that all perſons 
having any yearly rent ſhould pay public burdens ; that can only be meant 
that ſuch rent is a rent of land or relative thereto, and not to a perſonal 
bond for a yearly payment. The Commiſſioners repelled the defence, and 
found not the act of parliament to extend to ſuch bonds merely perſonal. 


July 21. 1658. 
WILKIE contra BELLS. | 


Onn WILXkIE, as executor confirmed to Griſſel Bell his mother, purſues 
her two ſurviving ſiſters for payment of his mother's third of the good: 
of umquhile Patrick Bell their brother. The defender alledged, Abſelvitor, 
becauſe the purſuer's mother having died before execution of her brother's 
teſtament, the goods remained in bonrs of the defunct's brother, and both 
the office of executrix, and all benefit thereby, accreſced to the two ſur- 
viving ſiſters ; and the decealt ſiſter, not having made the goods her own 
by. execution, could not tranſmit the ſame to her neareſt of Kin, quia in mo- 
bilibus nulla jus repreſentationts. The purſuer anſwered, Non relevat; for in 
executry there are two things, the office of execution of the defunct's will, 
and the ſucceſſion to the defunct's moveables : And as to the office, if it be 
not executed, all intereſt therein and benefit by the law therefor ceaſeth, and 
accreſceth to the ſurviving executors; and if there be none, there muſt be a 
new confirmation ad non exccuta; but beſide this, there is a right of the 
neareſt of kin, whereby jure ſanguinis, they ſucceed to the defunct, and 
enjoy his moveables, as the heir doth his lands; and as though the heir die 
unſerved or entered, he tranſmits the heritage to his ſucceſſor, ſo if the 
neareſt of kin adeant hæreditatem mobilem, either by confirming themſelves 
executors, or by purſuing the executors nominate, being a ſtranger, or the 
executor- dative, whereby the goods becomes theirs, and they tranſmit them 
to their neareſt of kin; and though they die ante quam m2diam, as aforeſaid, 
their neareſt of kin cannot ſucceed to the firſt defunct, but only the ſur- 
vivors, which is the difference betwixt heritable and moveable; where a 
daughter, and a ſoa of another daughter, though his mother never entered, 
yet, jure repreſentations, ſucceeds to his good-fire with his mother's ſiſter; 
but in moveables, he could not ſucceed unleſs his mother had owned the 
ſucceſſion as aforeſaid, in right of ſucceſſion of the neareſt of kin, is ſeveral 
from the office; as is clear, firſt by the act of parliament 1617, anent execu- 
tors, whereby executors nominate, being ſtrangers, are accomptable to 
the neareſt of kin; whereby it is clear, that the law of the nation ac- 
knowledgeth a right to the neareſt of kin, ſeparate from the office, and 
where they have it not; and ſeeing there is neither law nor practique in the 
contrary, juſtice and reaſon requires, that the defunct's ſiſter, ſo entering her 
children, ſhould have her ſhare. The Commiſſioners repelled the defence, 
and found, that, by the defun&'s ſiſters entry by confirmation, her neareſt 
of kin had right to her ſhare, and the ſame did not accreſce to the ſurvivors. 


Eodem die. 
Sir THOMAS NICOLSON conra the Laird of PHIL ORT H. 


8 IR Thomas Nicolſon of Carnock, as heir to his father, purſues the 
Laird of Philorth, as repreſenting his Grandfather, to pay the ſum 
| I 11 — 
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of 10000) merks: due by bond by his grandfather, as cautioner for Earl 
Mariſhal the defender. Arſwered, Abſolvitor, becauſe the bond was pre- 
ſcribed; not being followed within forty years, conform to the act of parlia- 
ment. The purſuer anſwered, That the preſcription was interrupted, by 

ment of the annualrent, within 40 years, conform to the act of parlia- 
ment. The defender anſwered, Non relevat againſt the cautioner, unleſs 
it were interrupted: guoad him, by payment made by him for the principal 
paid, and thereby, as to him, the preſcription was interrupted, yet the cautio- 
ner's bond being diſtinct and ſeveral might be preſcribed, as well as it might be 
diſcharged, though the principal obligation ſtood ; for if neither had paid, 
but interruption, by a citation againſt the principal, that could not have in- 
terrupted againſt the cautioner, who was not called; ſo neither can the 
principal's payment interrupt as to the cautioner. The purſuer anſwered, 
That hoc ipſo that the principal obligation ſtood, and was not preſcribed, the 
acceſſory obligation of the cautioner ſtood alſo, unleſs it were ſpecially diſ- 
charged; and the purſuer needed not purſue the cautioner, ſeeing he got 
his annualrent, at leaſt ſome part of the time; but the cautioner ſhould' 
have called for his own relief, if he had a mind to be free. The Commiſ- 
ſioners repelled the defence of preſcription, in reſpe& of the reply of pay- 
ment of the annualrent within forty years, though only by the principal. 


| Eodem die, 
DUNBAR contra Heritors of the ſhire of MURRAY. 


Doerr of Grangehill, having charged the Heritors of Murray for his 

charges as Commiſſioner for the parliament 1646, they ſuſpended upon 
this reaſon, That, by the act of bis election produced, the freeholders im- 
mediately before, antecedent to the election, agreed and enacted the Com- 
miſſioner then choſen ſhould have no charges. The charger anſwered, Any 
ſuch act non relever to take away an act of parliament, unleſs the charger 
had conſented. The ſuſpender anſwered, The charger conſented, in fo far 
as being one of the holder's collectors, the major part behoved eſpecially to 
conſent, his conſent is preſumed, unleſs it be made appear that he diſſented. 
2do, His conſent is clear, becauſe he accepted his commiſſion in that very 
act of election, including this quality. The Commiſſioners found the reaſon 


relevant and proven, by the act of election produced. 
Jana 22. 1658. 


V ISCOUNT of DUDHOPE contra the MAR NUIS of 
ARGYLE. 


l of Dudhope purſues the Marquis of Argyle for intromiſſion 
in his lands of Auchquill, which are a part and pertinent of his ba- 
rony of Glaſtrye, and for violent profits thereof, ſince the year 1647 ; but 
becauſe the defender had been more than ſeven years in poſſeſſion, he reſtrict- 
ed the fame to the ordinary profits and repoſſeſſion. The defender alledged, 
Abſolvitor, in hoc judicio poſſeſſorio, becauſe he ſtands infeft in the lands li- 
| belled, and, by virtue thereof, in poſſeſſion ſince 1649, above the ſpace of 
ſeven years; and therefore, in this poſſeſſory judgment, he cannot be liable 
till his right be reduced. The purſuer anſwered, that the defender cannot 
have the benefit of a poſſeſſory judgment, becauſe he was in poſſeſſion 20 
ears before, and did not relinquiſh his poſſefſon; but the lands being 


y | 
waſted by Alaſter M Donald, the defender unwarrantably entered in; and ſo 
mis 
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his poſſeſſion. was not lawful. The defender, anſwered, That he might law- 
fully enter to the void poſſeſſion, by virtue of his infeftment. The Com- 
miſſioners repelled the defence, in reſpect of the reply. The defender then 
further alledged, Abſoluitor from the bygone mails and. duties, %% bona 
fide poſſeſſor facit fructus preſcripros ſuos. The purſuer anſwered, That 
he was not bona. fide poſſeſſor, having entered unwarrantably, by reaſon 
of the devaſtation, The defender replied], That he had done no diligence to 
interrupt 50a. ide. The purſuer anſwered, That he could not interrupt, 
there being no judicatories from 1649 to 1652; and that he was priſoner 
forfeit and ſequeſtrate in the year 1654. The defender anſwered, There 
was nothing to hinder him to have entered action 1649 and 1652, or there- 
after. The Commiſſioners found the defence relevant, and aſſoilzied from 
the bygone mails and duties before intenting of this cauſe. 


July 23. 1658. 
The Burgh of IRVING contra the Burgh of K ILM ARNO CR. 


F HE Burgh of Irving, having charged the burgh of Kilmarnock to de- 
fiſt from uſing merchant- trade proper to the Burgh-Royal, they ſu- 
ſpended, and alledged, That the charge is general; the chargers having given 
in a ſpecial charge, inſiſted upon that member thereof that the ſuſpender's 
ſhould deſiſt from topping of wine, wax, lint, and the like, conform to 
the ſixth act of parliament King James IV. and to deſiſt from keeping of 
ſhips, conform to the act 1633. The ſuſpenders alledged, That they were 
created in a free burgh of barony, in favour of the houſe of Boyd, by 
the King, and ratified in parliament, with an expreſs power to top theſe 
wares controverted, and others, and to keep ſhops, by virtue whereof they 
have been in poſſeſſion theſe oo years: And as to the act of parliament 
alledged on, neither is the act confirmed, nor the act 1633 confirming, nor 
any other act of parliament, law or deciſion of the nation, did ever de- 
termine the limits or | of burghs-royal and burghs of barony ; but it is 

clear by the acts confirmed, that they do relate to particular perſons,” dwel- 
ling without urls, that ſuch ſhould not ſell, top or keepſhpp ; which, cannot 
be meant to bodies corporate, as burghs of baronies; for if they might nei- 
ther keep ſhop, nor top ſuch ware, there were nothing remaining to them, 
but their fairs and market-days, which are frequently at Kirk-ſtyles and 
hill-ſides, where there is not a houſe : But ſeeing it is ſure, that as the burghs- 
royal have their proper privilege incommunicable to burghs of barony ; . ſo 
they have allo their proper privilege above the reſt of the people, and the 
| Intereſt of the commonwealth; and the long cuſtom doth beſt interpret, 
that theſe privileges were rather, that burghs-royal only ſhould export and 
Import all commodities to and from other nations ; but that burghs of ba- 
rony, and their inhabitants, by buying from merchants in burghs-royal, may. 
not, by retail, top the ſame in ſmalls again to the people; there is neither 
law nor reaſon for it: And it was both a great diſadvantage to the ſtate, there 
being 40 or 50 miles between many burghs-royal; ſo that the people could 
not buy nor fell commodities without travelling thither; and alſo a great 
diſadvantage to the burghs-royal who would vend very little, if nothing were 
topped in burghs of barony. The charger anſwered, That they opponed 
the acts of parliament, which are clear and particular againſt them, uo ſuch 
cuſtom nor preſcription can be reſpected ; ſeeing the act of parliament 1633, 
confirming all, is but 25 years ſince: And the privilege of burghs-royal is 
| | | f not 
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not only to export and import, but alſo to return all ſtaple-ware brought 

from other nations proper to be ſpared, and fold to them; elſe few mer- 
chants by trading in general might ſerve in every burgh, and the community 
thereof, that now bears huge taxes, might-go as well to burghs of barony, and 
retail, as to burghs- royal, and before; but the privilege of burghs of barony is 
only to vent the growth and manufacture of the country, which is not ſtaple- 
ware, to beexported to other nations for bringing in money; which they are not 
to do by keeping open ſhops, but by ſelling in the open markets on market- 
days; and the ſaid acts of parliament are general againſt all perſons living 
without burghs-royal ; and there is no exception whether theſe perſons live 
within burghs of barony or not. The Commiſſioners reſolved to hear the 
act in præſentia, in reſpect the act was not clear whether they related to 
ſingle perſons only, or alſo to incorporations. 5 ä 


July 27. 1658. 


BEIT H contra 


IR RoERT BRITA, donator to the eſcheat of umquhile Gilbert 
Grahame, purſues a declarator againſt wife and children, upon his own 
horning. The defenders alledged, Abſolvitor, becauſe, by an act of E 
chequer at the time of the paſſing of the gift, it is found and declared, that 
the horning is not ſtamped, and therefore is null. The purſuer anſwered, 
That he oppones the horning which is now ſtamped, and which he bydes by, 
as truly done by.the meſſenger ; and fo cannot be taken away by exception, 
but muſt be improved by action. The defender anſwered, That by the a&t 
of Exchequer it is clear it was not ſtamped, and it cannot be now ſupplied; 
ſecing he offers him to prove, that the meſſenger, executor thereof, was 
dead. The Commiſſioners ſuſtained the defence and duply. 


 Eodem die. 
SCOTT contra E DGE RS. 


Hou As ScoTT having obtained decreet, before the Bailies of Edin- 

| burgh, againſt John Edger in Dumfries, and Edward Edger in E- 
dinburgh his cautioner, as law will; they ſuſpend, upon this reaſon, That 
the Baliies did wrong, in decerning the cautioner, becauſe it was offered to 
be proven, that he produced the principal in judgment at alldiets in proceſs, who 
was accordingly decerned, whereby the cautioner is free. The charger anſwer- 
eu, Non relevat, unleſs it was alledged he produced him in judgment, and 
took inſtruments thereupon, and proteſted to be free; otherways the charger 
was not obliged to take notice of his compearance, ſeeing if the cautioner 
had proteſted, he would have put the principal in ward. The ſuſpender 
anſwered, That he opponed the cuſtom of the burgh, whereby the cauti- 
oner preſenting the principal, without any proteſtations, is free. The charger 
anſwered, That he oppones his decreet proving that it is not the cuſtom of 
Edinburgh to find the cautioner free; ſeeing they decerned him. The 
Commiſſioners repelled the reaſon, in reſpect of the anſwer. | 


| Eodem dic. 
LAUDER contra CORPHIN. | 


Ne compt and reckoning betwixt Lauder and Corphin anent the rent of 


the lands of Stonehouſe uplifted by Carphin. The Commiſſioners found 
| ; Corphin 
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Corphin not liable for the ſervices due by the tenants of Stonehouſe, ſceing 


be dwelt not upon the barony, and that theſe ſervices are only due if they 
were exacted. 8 


Eodem die. 
MRO NAL D contra the Tutor of LOA T. 


ONALD M RoN Alp having purſued the Tutor of Lovat for eiecting 
him out of certain lands, and for the violent profits, the quantity be- 
ing libelled, what the Room might, had, and ſhall, and what increaſe it 
might have; and finding the quantities moſt fully proven, took the pur- 
ſuer's oath in litem, upon the worth of the lands; and accordingly decerned 
the defender to repoſſeſs. and to pay yearly the full worth of what the lands 
might pay, according to the purſuer's oath, by and attour the rent due to the 
maſter of the ground; and ſo modified the ſame to the double avail. 


7 Kodem die. 
HOPE contra the Laird of CLACKMANNAN. 


ARY ebe goat: the Laird of Clackmannan, for deforcing him, 

and the meſſenger, in executing a caption agaiuſt the Laird of Sauchie, 
by taking him off the meſſenger's hands, for payment of the debt con- 
tained in the caption. The defender alledged, No procels, till the deforce- 
ment were firit cognoſced and declared criminal. The purſuer anſivercd, 
That ſeeing he inſiſted only for his debt, conform to the act of parliament, 
it ought to be ſuſtained civilly. The Commiſſioners ſuſtained the libel and 


reply. 


Eodem die. 
M*DOUGAL contra FIS H, &c. 


T Ames MDovgcar meflenger, in an improbation, having been found 
do have forged a bond by the knowledge and conſent of one Fiſh, and 
likewiſe Bryce Durhope agent having forged the atteſtation of cautioner in 

the ſuſpenſion : The Commiſſioners, without referring the ſame to a crimi- 
nal cognition, ordained the meſſenger's ear to be nailed to the Trone, and 
a paper upon his face declaring his forgery ; and ſo to ſtand from ten of 
the clock to four in the afiernoon, and to have the letter F burnt on his 
brow and the palm of his hand; and ordained Fiſh likewiſe to ſtand at the 
croſs with a paper on his face, for his conſent to the forgery, albeit that he 
alledged that the meſſenger deceived him, and afhrming, that he might by 
his office ſet to the parties hands, ſeeing he conſented and had his warrant ; ' 
and ordained Bryce to be puniſhed as Fiſh, and declared them incapable of 
public employ ments or office in all time coming. 


Tuly 29. 1658. 
GRAHAM contra B R OW N. 


for reducing of an appriſing led at their inſtauce, againſt Robert John- 

n of Swynefoot, of the lands of Overhullcluch, becauſe the bond 
whereupon the appriſing was led, was granted by Johnſton after he was 
inhibit, at the inſtance of William Brown. The defender aliedged, Ab- 
ſolvitor, Becauſe the inhibition is null, at leaſt cannot be extended to thir 
lands; becauſe they lie not within the ſhire where the inhibition was publiſhed. 
| KER | The 


J ON GRAHAM purſues a reduction againſt John and William Brown, 
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The purſuer anſwered, That he having publiſhed his inhibition at the mar- 


ket-croſs of the ſhire where Johnſton dwelt, there is no more required by 
the act of parliament, which though it require regiſtration, both in the ſheriff 
books where the perſon inhibited dwelleth, and where the laads lie ; yet doth 
not determine that the publication ſhould be in both. The publication ſhould 
be required at the market-croſs where the lands lie, to take away diſpoſi- 
tions of lands ; yet the ground of this being a perſonal bond, and both debt- 
or and creditor living within the ſhire where it was publiſhed, it is ſufficient 
as to them, and they are in mala fide thereby. It is anſwered, That tho? the 
act of parliament determines not where the publication ſhould be, yet the 
law and cuſtom of the nation doth determine it to be at both the croſs where 
the inhibite dwelleth, and where the lands lie; and there can be leſs date of 
the croſs where the lands lie, becauſe the inhibition having a real effect 
againſt lands, it is moſt proper to publiſh where the lands lie; ſeeing per- 
ſons that live there are readier to buy them than theſe who live near the 
owner in another ſhire. The Commiſſioners found the defence relevant, 
and that inhibition could not extend to thir lands, unleſs the Purſuer would 
inſtru, that they were within the ſhire where it was publiſhed. The Pur— 
ſuer farther a/ledged, That the nullity of the inhibition was not receivable 
by exception, but by reduction, ſeeing it could not be inſtantly verified, but 
conſiſted in fact to be proven, viz. That the lands lie not in the thire where 
the inhibition was uſed ; and ſo proves itſelf, unleſs the purſuer alledge and 
inſtru that the lands lie in that ſame ſhire, which he is content to find re. 
levant. The Commiſſioners found the negative proved itſelf, and therefore 


received it by way of exception. | 
Eodem die. 
AU CHO and her Daughter contra A N DE RSO N. 


Mar Wavcnoe and her daughter, procreate betwixt her and Mr 
David Anderſon, purſue Margaret Anderſon, as executri:: confirmed 
to her father, to pay the portions provided to'the purſuers in their father 
and mother's contract of marriage. The defender alledged, Abſolvitor, Be— 
cauſe the executrix cannot be liable to pay theſe proviſions ; ſeeing it is clear 
by the contract of marriage, That the heirs-male are provided to Mr Da. 
vid's eſtate ; and it is tubjoined, That ſecing thereby the heirs-female of the 
marriage will be excluded from all ſucceſſion; therefore Mr David binds 
and obliges himſelf, and his heirs-male ſucceeding to his eſtate, to pay 
theſe proviſions to the theirs-female of the marriage: So that the portion is 
a burden upon the eſtate, lying only upon the heirs-male; ſo that it cannot 
affect the executrix, who being children of the firſt marriage, have no pro- 
viſion of their father nor other means but this executry. The purſuer az-. 


ſwered, That the defunct having obliged himſelf, hoc 772 obliges his heirs, 


executors, and all others repreſenting him; and therefore under the name 
of heirs, executors are always comprehended ; as, under the name of heirs, 
a heres mobilium, and a creditor has acceſs either againſt executor or heir 
as he pleaſeth, whatſoever relief they may have among themſelves. The 
defender anſwered, That if the defun&t had bound himlelf, expreſſing 
no farther, all repreſenting him would be bound; and tho? extraneous credi- 

tors may have their option, yet this purſuit being by bairns for their portion 
againſt other children, and the clauſe clearing the defunct's mind, that 
their portions ſhould be a burden upon his heirs-male.; and whereas in for- 


mer articles, he obliged him and heirs-male, and expreſſeth not, and other 
5 heirs 
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heirs whatſoever ; yet they are not comprehended under the name of heirs- 
male. The Commiſſioners found the defence relevant, and aſſoilzied. 


| Eodem dic. 
RICHARD COCKBURN contra his GRANDMOTHER. 


| Renan Cock BURN of Clerkington, purſues his grandmother for pro- 

> ducing of all writs granted by or to his father, where either he may 
deliberate to enter heir or not, particularly to produce a diſcharge granted 
by his grandmother to his father at the time of his tutors accompts diſ- 
charging an annualrent of ſeven chalder of victual out of his mains. The 
defender alledged, Abſolvitor, Becauſe this diſcharge being granted by her- 


ſelf, and being in her own hand, it is her own evident, and ſhe is obliged 


to produce it to none. The purſuer anſwered, The defence ought to be re- 
pelled, becauſe he offered him to prove, that it was his father's delivered e- 
vident. The defender anſwered, Non relevat, Unleſs the purſuer both prove, 


that it was his delivered evident, and that the defender has wrongoully gotten 
it again in her hand; for his ſons might have delivered it back after it was 


delivered to him; which muſt be preſumed to be fo, unleſs the contrary be 
proven, ſeeing cyrographium apud debitorem repetitum praſumitur liberatum. 
The purſuer anſwered, That the action holds in bonds and obligations, be- 
cauſe the ordinary way is, when ſuch are ſatistied, only to return them with- 
out any diſcharge ; but it will not hold in a diſcharge which uſes not firſt to 


be delivered, and then to be given back; and therefore, ſeeing the purſuer | 


offers to prove, that it was his father's delivered evident, the preſumption 
can take no place ; but if the defender will offer to prove, that ſhe got it 
back from her ſon, relevant. The Commiſſioners repelled the defence, in 
"—_— of the reply, and found the preſumption to take no place in this 
caſe. | 


| November 6. 1658. 
HOPE contra CLACKMANAN. 


Hp Hop having conveened the Laird of Clad manan to pay 1090 

* merks owing to him by the Laird of Sauchie, in fo far as Hary ha- 
ving apprehended Sauchie with caption to pay that ſum, and in the meF- 
ſengers hands, and ſo in cuſtodia legali, he deforced the meiſenger, and 
reſcued the rebel in contempt of authority, and fo ought in reaſon, for this 
contempt, be decerned in the debt, for deforcing a public officer in the exe- 
cution of his office, at leaſt, being art and part thereof, founded on the act 
of parliament 1551 and 1587, anent the civil and criminal pains of defor- 
cers: Alledged, The ſummons is no way relevant in concluding payment of 
the ſum againſt the defender, eſto the libel was true, becauſe the civil and 
criminal pains of deforcement is defined in law to be the tin{cl of their 
moveables, and cannot be liable to ſuch a pain as can evict his heritage, or 


trouble his perſon, as for civil debt, though he may be puniſhed at the dif- 


cretion of the judge; for where there is neither law nor practice for a penal 
action, there can be none granted againſt a party, but on the pains ſpecially 
contained in the acts of parliament. Alledged, It was arbitrary to the civil 
judge to lay on ſuch pains as he pleaſed by the act 1581; and that ſince by 
the law a magiſtrate is liable for the rebels debt when he eſcapes, etiam 
fine ſua culpa, multa magis ought the deforcer to be liable for the debt owing 

| | 10 
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f to the purſuer. Alledged, There was jus artigen; but none for the other; 


and that it were moſt inconvenient if a man tor being art and part in de- 
forcing a meſſenger ſhould pay the debt, though L. 100,000 Sterling. On 
the other band, contended, 'T hat the inconveniency were greater if one ha- 
ving art, Oc. in deforcement were not liable; becauſe a man of power 
may hound out a rogue to deforce a meſſenger who has not a cock to crow 
day, and the other to eſcape free. The Commiſſioners did not determine 


the queſtion at this time; but defired them to alledge farther. Then 


alledged, That he was not deforced, in ſo far as it was offered to be proven, 
that Clackmanan had apprehended him before by virtue of letters of cap- 
tion at his own inſtance, and had him in the meſſenger's hands to have im- 

iſoned him, and having him in his houſe Saturday's night and Sunday, 
he was reſolved to impriſon him in Stirling on Monday; and ſo being 
Clackmanan's priſoner before, he had reaſon to hinder the purſuer from ta- 
king the rebel out of his hands. Alledged, The meſſenger ought not to 
have kept him in his houſe, but to have committed him to the public goal, 
and Clackmanan impeding him to put him in cu/todia legali, it was a de- 
forcing. The Commiſſioners found the alledgeance relevant to elude the 


libel, and aſſigned a day to prove. | 


AQ. Gilmor Alt. Ni/bet. | | 
November 11. 1658. 


Sscor ann TENANTS. 


IR Joan Scor, having a wadſet from this Earl Mariſhall's father, con- 
taining a back-tack for his ſecurity of 10,000 merks in the lands of ; 
and being publicly infeft in the King's time, he conveens the tenants to pay 
him their duties, Sc. conform to his right of wadſet and infeftment thereon. 
The Commonwealth compearing by their procurator, alledged, They ought 


to be preferred; becauſe they offered to prove, that this Earl of Mariſhall, 


in whoſe place the eſtate is now come, by his forfeiture, was five years in 
the natural poſſeſſion of the lands before this act of forfeiture; and fo, con- 
form to the act of parliament, Ja. VI. p. r1. cap. 2. they ought to be pre- 
ferred. They found this alledgeance relevant, and aſſigned a day to prove, 
notwithſtanding that the purſuer was in this Earl's father's lifetime in poſ- 
ſeſſion, by payment of his annualrent 15 years before the forfeiture, which 


was durnus ſermo. 
| Act. Gilmer. Alt. Adworatus. 
November 12. 1658. 


MUIRHEAD cn ANDERSON. 


N an action betwixt the parties for implement of a contract, found a party 
obliging him and his heirs, as well male, tailzie, Ec. in one part of the 
contract, and obliging only his executors in another part of it, that the firſt 
does noi exclude executors, nor the laſt inclade heirs. 
Act. Ander ſos. Alt. Norwell, 


November 13. 1658. 
MtU KR R AI contra —— 


TH E preſbytery of Coupar, having deſigned a glebe to Mr Gilbert 
Murray miniſter there; he conveening the heritor to remove, alledged, 


The preſbytery could not in law defign a glebe to this miniſter ; becauſę 
: | there 


E NG LIS H U 225 


there was one already deſigned to him, by virtue whereof he and his prede- 
ceſſors had been in poſſeſſion 60 years. Replied, Unleſs it was alledged, 
that glebe contained four acres of land, and was ſufficient for labouring, 
the alledgeance cannot be heard; for the old glebe cannot ſo much as bear 
windleſtraws, and it is not three acres. Alledged, What the old glebe 
wanted of four acres, it ſhould be made up to him. They ſuſtained the 
new deſignation, notwithſtanding of the poſſeſſion of the old, the old not 


being good, and wanting ſomething of a full glebe. 
AQ. Balfour. Alt. Murray. _ 


December 1. 1658. 
OLIPHANT coura OLIPHANT. 


LIPHANT having recovered a ſentence againſt Oliphant, as lawfully charged 

to enter heir to his father, and, on that decreet, having arreſted an heri- 
table ſum belonging to the father, conveens the debtor to make it forth- 
coming, and. the heir who was Jawfully charged for his intereſt. edged, 


By the debtor he was not i 7470 to pay that ſum; this Kind of arreſtment | 


on a decreet againſt one lawfully charged, not being habilis modus transfe- 
rendi of an heritable bond, and that another creditor compriſing might make 
him pay it over again. It was anſwered, It was habilis modus; becauſe the 
certification of the charge to enter heir bears clearly, that if he failed to en- 
ter, being charged, ſicklike proceſs, action and execution ſhould paſs a- 
gainſt him as if he were entered; and ſo fichione juris, he is repute as ſerved 
and retoured heir. They repelled the alledgeance, in reſpect of the reply, 
and decerned. 


Act. Gilmer & Fife. Alt. Maxwell & Olipbant. 
| | | Eodem die. 
The Executors of STARK contra HART HAY. 


HE exccutors of Stark, purſuing Mr Hary Hay to pay a ſum con- 


tained in a bond granted by him to the defunct. Alledged, The bond 


is null, being given by a fon in familia paterna, without conſent of his fa- 
ther, who is ; his adminiſtrator in law, juſt as a bond granted by a minor 
having curators, without their conſent, is null. Anſwered, It is not alike, 
becauſe a minor having choſen curators, that in effect interdicts him with- 
out their conſent ; which is not in filio familiae, who was a commilſſary- 
clerk for the time, and provided to public place, though minor. Anſwered, 
A fortiori filius famil. cannot be tied without the conſent of his father; 
becauſe the very diſpoſition of the common law, in effect interdicts him with- 
out his father's conſent, without any deed or election of his. This was not 


reported, but the parties deſired to agrec. 
Act. Ow. | Alt, Gilmer. 
Eodem dic. 


NIC OLSON cora Lord PP , 


1 the foreſaid action, alledged he could not be conveened as ſucceſſor 


granted 


titulo lucrativo to his good- father, who was caution in the bond g 


by the Earl Mariſhall ; "becauſe he offered to prove his father was ſerved 
heir to his goodfather, and fo having an heir ſerved, he could not be con- 


veened 45 ſucceſſor rinuo lucrativo to him. Replied, The defender was ſuc- 
L+43 | ceflor ; 
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ceſſor; becauſe, long before his father's ſervice, he had got a diſpoſition of 
that eſtate from his goodfather. 240, The ſervice was general, where no in- 
feftment followed. They repelled the defence, in reſpect of the reply, and 
found, that ſervice of the father, after the boy had gotten a diſpoſition of the 


land, to be fraudulent, and merely contrived in fraudem creditorum. 
AQ. Ni i/bet. | Alt. Grl/mor. | 


Eodem dic. 


N the improbation off any writ produced 5 the party himſelf, ſome- 
I body muſt be ſummoned to abide by it, and the purſuer muſt declare, if 
he inſiſt in the direct or indirect way firſt, And if he firſt infiit in the in- 
direct, then he paſſes from the direct and cannot return to it: As alſo if a 


man aſſign a falſe bond, and the aſſigner purſue, he muſt either abide by it, 


though he be free of the falſhood or no; and if he abide by it, though in- 


nocent, and the writ be improven, he will be Ped. 


Act. Dunmuir. Alt. Alexander. 


| December 20. 1658. 
C ANNET HAN contra MAT HI E. 


78 HE Laird and Lady Camnethan purſuing Matthie as one of the four 

executors to pay the ſum of where it came to be debated, 
If an executor, meddling only with his own part, is liable in ſolidum for the 
haill debt owing b y that defunct, or only pro Parie uirili. This was diſputed, 


but not decided. 


Act. NM. ſbe. Alt. Gilmor., 


1 December 21. 1658. 
The COMMONWEALTH conra Lord BALMERINO. 


TAE Corhlponwreath purſuing Balmerino to pay a ſum, contained in 

a bond granted by his father and ſome others, and regiſtrate after the 
debtor's death? Aliedged, No proceſs, becauſe not regiſtrate in his lifetime, 
and who, after his deceaſe, could not by his procurator's conſent to the re- 
giſtration thereof, and ſo can make no more faith againſt this Lord, than 
a naked copy, which cannot be a title in law to conveen him on, without 


the principal. Which the Lords found relevant. 
AQ. Advocatul, Alt. Norwel. 


| | Eodem die. 
TRFIVINE contra KIL MARNOCK. 


3 E Town of Irvine, being a burgh- royal, charges with general letters, 
conform to the act of parliament, the borough and barony of Kilmarnock 
to deſiſt from tapping wine, from packing aud peilling other ſtaple commo- 
dities; and to deſiſt from exerciſing all other privileges and liberties belonging 
to burghs-royal, and to the prejudice of Irvine. When the queſtion came 
to be debated in the inner-houſe, If, upon a general charge, Kilmarnock 
ought to. debit from exerciſing the liberties of a burgh-royal, whereof they 
had been ſo long in poſſeſſion without interruption, ſo ſummarily, without 
| declarator. 
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deciarator; When the Lords, upon conſideration of the generality of the 
caſe, and being loath to dec de therein, would not give out their ſentence 


in hoc judicio, but remitted Irvine to their action and declarator. | 
Act. Gilmer. Alt. Niſbet. 


December 23. 1658. 
DIC X contra his TENANTS. 


. Diek having a wadſet of ſome land from Campbell, (the 


\& caſe I do not well remember) and his infeftment being redeemed by 
Campbell, by uſing an order of redemption againſt him and a decreet 
of declarator obtained thereon, whereby his wadſet was extin& and law- 
fully redeemed, is purſued by this Campbell to remove. Another Credi- 
tor, not called in the removing, compears, and alledges Dick's Tenants 
could not be removed, becauſe he was infeft in the wadſet-lands, and by 
virtue thereof ſeven years in poſſeſſion before this warning. Replied, 
Any infeftment he had, flowed from Dick the defender, whole infeftment 
being extinct by redemption, his infeftment fell in conſequentiam. Du- 
plied, No decreet could prejudge his right, he not being called thereto. 
Anſwered, No neceſſity to call him, his infeftment being but baſe, never 
clothed with poſſeſſion. 2uadruplied, He was ſeven years in poſſeſſion by 
virtue of that right, before the decreet of declarator, by obtaining decreet 
of mails and duties againſt the tenants and this ſame purſuer. Qyintuplied, 
He behoved to ſay he was in poſſeſſion, not only before the declarator, but 
before the order of redemption uſed againſt his author; for the inſtrument of 
premonition and order of redemption, made the lands res litigigſa; the de- 
creet of declarator was not obtained till long after, which interrupted the 
poſſeſſion, and ſo he behoved to ſay ſeven years ante rem litigioſam. Which 


the Lords found relevant. and decerned to remove. 
Act. Wallace Alt. Cunninghame. 


December 28. 1658. 


THERA wa a contentious diſpute betwixt the towns of Glaſgow and 
1 Dumbarton, about their privileges upon the River of Clyde; after 
which I muſt inquire. 


: Eodem dic. 
DEAN S contra 


R ROBERT DPANs purſuing for a legacy contained in a teſtament, 
wherein the teſtator diſcharges his latter-will anent the nomination of 

an executor, and other things; but is not ſubſcribed in the body at all; and 
on the back of it is written. The teſtament of ſuch a man. Alledged, It is 
no teſtament, not being ſubſcribed. Replied, The teſtator was a Soldier, 
and therefore not tied to the ſolemnities required in a legal Teſtament. The 
Lords ſuſtained the teſtament, they proving the back of it to be written by 


the teſtator, and to be his hand-writ. 
Act. Deans. Alt. Rankin. 


Eodem 


2 
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Lord BAL AIRD contra The Earl of ANNANDALE. 


UNGO Viſcount of Stormont having tailzied the Lordſhip of 
M Scoone to the Earl of Annandale, and the heirs-male begotten of his 
body ; which failing to my Lord Balwaird and his heirs-male, on this ex- 
preſs condition, that if Annandale or his heirs-male contract debt, in prejudice 
of the tailzie, that, if/o facto, he ſhould fall from the right thereof, and the 
next perſon ſubſtitute in the tailzie to have right, on the forfeiture of this con- 
dition by Annandale. There is a reduction intented by my Lord Balwaird 
and this Earl of Annandale, to hear and fee it found and declared, that that 
iufeftment of tailzie is null from the beginning, and amitted by my Lord 
Annandale, by contracting of debt, whereon compriſing has followed; and 
in conſequentiam all compriſings to fall led vali 
debts contracted by Annandale, who had 3½%½ fado amitted the right of tail- 
zie, as ſaid is. Mledged by the creditors, They were in bona fide to com- 
priſe the tailzied eſtate, my Lord not being inhibited by Balwaird ; and that 
ſuch conditions in tailzies were derogatory to the right of commerce. Al- 
edges Annandale, He had not, ½% facto. amitted the tailzie ; ſeeing he 
was willing to Purge all theſe compriſiugs. This was not fully diſputed and 


1o not diſcuſſed. | 
Ad. Niſbet. Alt. Gilmer. 


Eodem die. 


M E R C E R contra 3 


TAurs Mrxern, before his contract of marriage with Fordell's daughter, 
] aſſigus and diſpones his haill eſtate to her, reſerving his own liferent, 
out of the love and favour he carried to her, and thereafter contracts mar- 
Tiage with her, and provides her to a jointure, and the heirs of the marriage 
to the land; ſhe accepts this; he dies within a half year after the marriage 


without bairns, his heir raiſes reduction of that diſpoſition ; made by him be- 


fore his contract, ex hoc capite, that it was done contemplatione matrimonit, 

which was not true, being made by him out of love and favour only). 2d, 
That ſhe, by her contract of marriage, having accepted of a liferent poſterior 
to the ſaid diſpoſition, he had in effect revoked that donation, and ſhe had 
paſſed from it. Anſwered, T hat marriage having diſſolved within year and 
day, ſhe could not claim any liferent-right by virtue of her contract, and 
therefore the contract and marriage not being ſo fully conſummate as might 
convey to her a liferent of the lands difponed, that can vever in law prejudge 
the diſpoſition and donation made by her huſband to her before the con- 
tract. This was not fully diſputed nor decided; but it was thought the diſ- 


poſition would ſtand good. 
AQ. Gi/mor. Alt Cilmor. 


January 1. 1659. 
Lord DVD HOPE contra Lord ARGTLE. 


I N the action of intruſion, purſued by my Lord Dudhope againſt my Lord 
1 Marquis of Argyle, for having poſſeſſed ſome parts and pertinents of the 
barony of Glyſtrie lying in Argyle, belonging to Dudhope, after Montroſe 
I | | had 


— 


the tailzied eſtate, upon 
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had burnt and deſtroyed all Argyle, as he who vitiouſly entered in fofſeſſionens 
vacua abſque jure vel titulo. © Argyle alleged, he and his predeceilors were 
infeft in the lands libelled, and by virtue thereof in poſſeſſion ſeven years be- 
fore the intenting of this purſuit. Item, He entered not vi to the poſſeſſion, 
both finding vacuam poſſe ſionem of his own lands, he might de jure enter without 
being liable to the violent profits, as a tenant to my Lord Dudhope, quia per 


ſua lacituruitate agſiit animo et corpore poſſidere. 
Act. Cilmor. Alt. Nervell. 


January 20. 1659. 
The Earl of CA LLE N DAR contra his TENANTS, 


'T HE Earl of Callendar, having married the Counteſs of Dunfermline; 

purſues the tenants of her conjunct- fee lands, to pay their mails to him. 
Alledged, No procels, becauſe he had renounced, before contract of marriage, 
in favours of his Lady, any right he could pretend to the duties of their 
lands jure mariti, and conſented that my Lady ſhould bruik this part of her 
conjunct- fee, and diſpone thereon at her pleaſure without him. Arſwered, 
Any renunciation made by my Lord in favours of my Lady, accreſſes to 


him by the conſummation of the marriage. And it was contended in law 


there could be no right conceived to ſtand in the perſon of the wife, which 
did not recur to the huſband, being ana et eadem perſona. The Judges 
aſter aviſandum found the right accreſſed to the huſband, and therefore 


decerned. 5 
Act. Cilnor. Alt. Fletcher, 


| January 22. 1659. 
BUCHART contra HALYBURTON. 


Oux BUucHakr, as executor creditor to John Davidſon merchant in Dun- 
dee, convenes Alexander Halyburton to pay him 500 rixdollars, intro- 
mitted with by him, belonging to the ſaid Davidſon. Alledged, Abſolvitor, 
becauſe any intromiſſion he had was by virtue of an aſſignation made by the 
defunct in his own time, for the like debt reſting to him by Alexander, 
whereon he had recovered payment. Replied, Any aſſignation he had was 
null by act of parliament 1 593, declaring all aſſignations made by rebels, in 


prejudice of the creditor, at whoſe inſtance he {tands rebel and unrelaxed, 


to be null by way of exception or reply; but ſo it is, he was rebel, &c. 
Duplied, The defender was lawful creditor to the defunct, and had gotten 
this aſſignation for moſt onerous cauſes; and that the meaning of the act 
of parliament, was of fraudulent aſſignations, whereof this was none. 
| Notwithſtanding they found the aſſignation null, by way of excep- 
ion. 

: AQ. Dunmuir. Alt. Maxwell. 


January 24. 1659. 


a contra * 


R AnDREW RUTHERFOORD, having left a year's ſtipend owing to 


him by his pariſhioniers in legacy for repairing of the kirk, and the 
heritors being convened by — to pay it, they are decerned to pay it 
| m m | upon 
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upon probation, that the defunct, before witneſſes, had deſtinated that ſum 
for that end; which decreet being craved to be reduced at the defunct's 
neareſt of kin's inſtance ſuper hoc capite, that a legacy of that quantity could 
not be proven by witneſſes and ſo was null, the teſtator having diſponed it 
by way of teſtament, tho' by the civil law, a nuncupative teſtament, ſine 
ſcripto, be a good valid teſtament. Replied, This being /egarum ad pios 
uſus, it was optime probable by witneſſes, ſine ſcripto; becauſe by our law, 
a legacy of L. 100, may very well be ſo proven ; and this being a legacy of a 
ſtipend, is, in effect, but a legacy of L. 100, owing by his pariſhioners. 
Duplied, It is not alike, becauſe jus ſtipendii is indiviſible, and cannot be fo 
proven in law as L. 100 ; which the Judges found relevant, and therefore re- 


duced. | 
Act. Learmont. Alt. Sinclair. 


February 1. 1659. 


— — contra 


A man being bound by contract of marriage to provide the bairns of the 
marriage to ſuch a ſum, and the conqueſt during the time of the mar- 
riage, he notwithſtanding provides that ſum, and the hail conqueſt to three 
of the bairns of the marriage in prejudice of the fourth; whereon there is a 
declarator and reduction raiſed againſt the three bairns of that diſpoſition 
made to them, to hear and ſee it found and declared, that a fourth part of 
the conqueſt belongs to him, and the aſlignation reduced pro tanto. 
Alledged, Abſolvitor, becauſe the father being fiar of the ſum and con- 
queſt, might in law diſpone thereon as he thought fit. Replied, The father 
was debtor to his bairns, and they his oreditors; it was granted that to a 
ſtranger he might aſſign, but not to ſome of his bairns in prejudice of the 


reſt. This was not decided, but went to interlocutor. 
Act. Wedderburn, Alt. Oliphant. | = 


February 2. 1659. 
GREIG mra TENANTS. | 


TN a triple poinding, raiſed by the tenants of Scotſcraig againſt Andrew 
Greig and other creditors for the mails and duties, found that a baſe 
infeftment not clade with poſſeſſion, though confirmed by the ſuperior, and 
prior in date, is not equivalent to a public infeftment poſterior in time; and 
that the confirmation of a baſe ſeiſin makes not the right public, but only 
ſaves from forfeiture, recognition and ward; and though there was alledged 
a decreet of mails and duties obtained by Andrew, yet being poſterior to 
the public infeftment, it could not be preferred to it; whereas, if Andrew 
had but cited the tenants to pay their mails upon that baſe infeftment before 
the public infeſtment, the queſtion had been greater anent the preference, 
whigh, (as the caſe ſtood) could not prefer him againſt the other creditors 
who were publicly infeft, as ſaid is; and ſo they preferred the other creditors 


publicly infeft before Andrew. 
AQ. Wedderb: rn, Alt. Cheap. 


February 
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| February 5. 1659. 
DUDHOPE contra ARGYLE.- 


x 1883 Viſcount of Dudhope, being infeft in the barony of Glaſtrie, 

purſues Argyle for intruſion and for repayment of the mails and duties 
during the time of the intruſion. Alledges, Argyle, He is infeft in theſe 
lands, and by virtue thereof, ſeven years in poſſeſſion. Replied, He behoved 
to ſay, he was ſeven years in poſſeſſion before 1649, and condeſcended gug 
modo he came to the poſſeſſion; for any poſſeſſion he had was claim or vi. 
| Dudhope, after the year 1648, being acceſſary to the engagement, durſt 
not compete with my Lord Argyle, who took advantage of Dudhope's con- 
dition, and intruded himſelf, as ſaid is, and from that time, being under 
ſequeſtration, he could not purſue my Lord, either for removing or for mails 


and duties. The Commiſſioners aſſoilzied from the bygone mails and du- 


ties, and ordained Argyle to repoſſes Dudhope, and found him not mala fides 
poſſeſſor, his entry being in 22 vacua, and being infeft in ſome parts and 


pertinents of that barony. 
Act. Gilmor. Alt. Mißbet. 


| Eodem die. 
WILSON com GG ¶ | 


WIN merchant in Glaſgow, having, as is alledged, paid a ſum to 
Grahame indebite, convenes him by an ordinary action of reſtitution 
of the ſum. Alledged, Abſolvitor ab hoc judicio, becauſe the purſuer had 
paid him the ſum by virtue of a ſentence recovered againſt him before 
the Town-court of Glaſgow, and ſo having right by virtue of a ſentence, 
nou eſt locus condictioni indebiti, lib. 1. cap. de condictione indebiti; but the 
defender muſt reduce. This defence was found relevant, and ſo the defender 


was aſſoilzied ab hoc libello. 
Act. Gilmor. Alt. Maxuell. 


February 15. 1659. 


STEWART contra 


QTEWART purſuing abſtracted multures. Alledged, The defender is infeft 
cum molendino cum multurius, and ſo could not be convened for abſtracted 
multures. Replied, He was liable in abſtracted multures, notwithſtanding 
of that clauſe, becauſe it was only inſert in the clauſe of the charter renendas 
et habendas, and not in the diſpoſitive words, which cannot in law take away 
the right of the thirlage, unleſs that it were per expreſſum diſponed, eſpeci- 
ally it being molcndinum Regis, who was in immemorial poſſeſſion of the 
multures, before the charter of feu and fince. Duplied, Any poſſeſſion the 
King had before the charter of feu was no way relevant, having ceded his 
right to the defender by the foreſaid clauſe in his charter, which mult in- 
clude an exemption from thirlage ; and any poſſeſſion ſince is no way re- 
tevant, unleſs it be by virtue of a right, and there was no diſparity in the 
King's mill and other men's mills ; for if a charter, granted by any other 
ſuperior, contained this clauſe, in molendinos cum multuris in the tenendas, it 


would have exonerated the vaſſal from thirlage, albeit not in the diſpo- 


ſitive clauſe ; why ſhould it not alſo exonerate in molendino regis? The 
Commiſſioners found a great diſparity, and repelled the defence and duply, 


In 
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in reſpect of the reply and triply. Then contended, be could not have 
action for the abſtracted multures of the haill corus, but they muſt have de- 
duction of teind, horſe- corn, and expences of labouring ; and that they 
could not be liable in multures, when the mill had not water. The Com- 
miſſioners found the Defender liable in the multures ground for the uſe of 
their families; and that, in the want of water, he behoved to require the 


miller, and he refuſing, that they might go by. 
AR. Gilmor., n 


Eolem die. 


Earl of DUNFERMLINE contra the TENANTS of 
rr 


FH E Earl of Dunfermline againſt the tenants of Beltie, being a ſpuilzie 
of teinds which was reſtricted to vitious intromiſſion. Alledged, They 
could not be liable for the teind-ſheaf, but for the fifth part of the hail 
ſtock, that being the declared quantity of the whole teind by act of parlia- 
ment 1633. Replied, | hey behoved to be liable in folidum; becauſe the 
act of parliament is to be interpreted of valued teinds, and in favours of 
heritors that are willing to value and buy their own teind ; but it is mandatum 
to ſay, that heritors and tenants ſhould meddle with unvalued teinds at their 
own hand, contrary to the meaning of the act 1633; and that it were to 
render eluſory all proceſſes for valuation of teinds. The Commiſſioners, 
in reſpect of the importance of the queſtion, ordained the fame to be heard 
in praſentia. | 4 
Act. Fletcher, Alt. Wedderburn. 


February 15. 1659. 


WILKIE contra 


Dy 1D WIIEIE and Mr Alexander Clerk, being infeft in the lands of —— 

ſometime belonging to the Laird of Kellie, obtained a decreet for 
payment of their mails againſt the tenants in 1643 ; and thereafter, a wo- 
man having right to the liferent of theſe lands, who, by virtue thereof, had 
been in poſſeſſion natural theſe ſeven years without interruption, and being 
convened by thir purſuers to pay them the mails, Cc. ſhe propones a 
defence, That ſhe was infeft in theſe lands, and by virtue thereof, ſeven 
years in poſſeſſion without interruption. Replica, Long before her poſſcſſion 
they ſtand infeft, and were in civil poſſeſſion by the decreet foreſaid, long 
before her. The Commiſſioners found their civil poſſeſſion, being anterior, 
preferable to her natural poſſeſſion in judicio poſſeſſorio ; and therefore 


found their reply relevaut, and aſſigned a day to prove. 
Act. Gilmer, Alt. Gilmer, 


| February 23. 1659. 
Earl of ERROL, &c. contra + HR 


n young Counteſs of Buccleugh being married on the eldeſt fon 
of Sir Gideon Scot of Haycheſter before ſhe was twelve years of 
age, and that without proclamation or warrant from the prefbytery, with 
conſent of her mother the Lady Wemyſs, and ſome others of her tutors 


teſtamentars, there is a reduction raiſed of this marriage before the 
Commiſſaries 
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nominate in the Earl of Buccleugh's teſtament, with concourſe of other two 

of her tutors. The reaſon was defectus conſenſus, ſhe being impubes the 
time of the ſaid marriage, not having attained the full age of twelve years 
compleat, but wanting {ix months thereof; and on this dependence of the re- 
duction of the marriage, there was a bill given in by the purſuer of the 
reduction to the Judges, craving the Counteſs to be ſequeſtrate from her 
mother in ſome truſty hand till the proceſs of reduction ſhould cloſe. The 
bill being ſeen, and anſwers made thereto in writ, wherein they dipped upon 
the queſtion of the validity or invalidity of the marriage; the Com- 
miſſioners, by their interlocutor, ordained the perion of the young Counteſs _ 
to be ſequeſtrate ?till the cloſe of the reduction, and 'till the attained to the 

full age of twelve years complete, at which time it ſeems they inclined to 
think, ſhe might, in law, declare her conſent. It is to be noted, that 
Haycheſter whoſe fon married the Counteſs, was one of the tutors himſelf, 
and fo rendered the marriage the more ſuſpect. In the diſputes, there was 


great uſe made of the French Plaidoy. 
Act. Sinclair. Fletcher, Alt. Cilmor. M edderburn. 


Eodem die. 
DICK contra M*M AT H. | 


C Dick, having obtained a ſentence againſt Janet, as execu- 
| trix to her huſband William Dick, for payment of 1000 merks. 
Alledged, She cannot be liable for the debt of executry, becauſe by contract 
of marriage betwixt her huſband and her, it is provided, that he ſhould 
infeft her in an annualrent of 4000 merks by year, during all the days of 
her lifetime, and that ſhe did retain the moveables in her own hand in part 
payment of the ſaid annualrent. Replied, She could not aſcribe her reten- 
tion of the moveables of the teſtament for implement of her contract ; 
becauſe ſhe had recovered a ſentence againſt her huſband's heir for the 
haill bygones of her conjunct-fee, and had compriſed the property of the 
lands of Grange therefor, and, by virtue thereof, was in poſſeſſion. Duplied, 
That ſhe was provided to the liferent of the Grange beſide, with reſervation 
of Sir William Dick's liferent, by virtue whereof ſhe poſſeſſed the lands of 
Grange. Anſwered, She could not aſcribe her poſſeſſion to her liferent- 
infeftment, having now, for the bygones of her conjunct- fee, compriſed the 
property of the land, which liferent is conſolidate with the fee compriſed, 
the compriſing being the more ſovereign right. This was not decided, but 


referred to the inner-houle. 
| . Nun 
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